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, IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ELSIE PAMELA WILLIAMS, through 
her next friend 

ELSIE WILLIAMS 

36 Bryant Street, N. W. 

Washington, D. C. 
and 


ELSIE WILLIAMS, in her individual 
capacity 
36 Bryant Street, N. W., 
Washington, D. C. 
— Plaintiffs 
ABRAHAM GREENBLATT 
5131 New Hampshire Ave., N. W. 
Washington, D. C. 


DISTRICT GROCERY STORES, INC. 
A Corporation 

4th and C Streets, S. W. 
Washington, D. C., 
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Civil Action No. _1301-'57 


$b ef ef of of of ef 


Defendants 


COMPLAINT FOR NEGLIGENCE -- DAMAGES 

Plaintiffs show unto the Court the following: ee 

l. Plaintiff Elsie Pamela Williams is an infant, 9 years of age, 2 
citizen of the United States and a resident of the District of Columbia. 

2. Plaintiff Elsie Williams, next of friend, is the mother of 
Elsie Pamela Williams, is a citizen of the United States and a resident of 
the District of Columbia. 

3. The defendant Abraham Greenblatt is a citizen of the United 
States and a resident of the District of Columbia and is.manager and owner 
of the Sunbeam Meat Market at 2324 North Capitol Street. 

4. The defendant District Grocery Stores, Inc. is a corporation 
incorporated within the District of Columbia and the Sunbeam Market is a 
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member of District Grocery Stores, Inc. and is mee s the apron 
Abraham Greenblatt. : 

5. The claims for relief herein on behalf of plaintiffs against each 
defendant are each for a sum in excess of $3,000 and are. within = juris- 
diction of this Court. 

6. Infant plaintiff says unto the Court that at spproximately. 6 P. M on 
May 2, 1957 she was playing with other children in back of the Sunbeam: Market, 
affiliate of the defendant District Grocery Stores, Inc., and that at that time 
the defendant Greenblatt, the owner of a 1951 Chrysler 4-door Sedan; en- 
trusted the said automobile to the custody of one Carl Edward Thompson, an 
employee. | 
7. Plaintiff says unto the Court that the said Thompson, as employee 
and agent of the defendant Abraham Greenblatt and the defendant District 
Grocery Stores, Inc. acting within the scope of his employment, was operat-— 
ing the vehicle on Bryant Street turning into the alley and that be did so 
negligently and he failed to give full time and attention ‘to the operation of his 
vehicle, failed to heed local traffic regulations in that he travelled at an” 
excessive rate of speed, did not keep a proper outlook and as a result of the 
negligent operation of his vehicle he collided with ‘the infant plaintiff in the 
alley in back of the Sunbeam Market; your infant plaintiff was hurled to the 
ground and suffered severe physical injuries including interverse fracture 
of the right tibia. 

8. Your plaintiff says unto the Court that her gees are the direct 
result of the negligence of the said Thompson while working within the scope. 
of his employment as employee and agent of the defendant Greenblatt and 
District Grocery Stores, Inc. and that as a result of such injuries she has 
suffered permanent injuries to her right leg, has suffered great nervous and 
mental pain, that she is still hospitalized and that it is uncertain when your 
plaintiff will be discharged from said hospital. : | 

9. Plaintiff says unto the Court that the injuries have also impaired 
her nervous system and that she has experienced headaches subsequent to 
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the injuries and that she has suffered and will in the future suffer great 
physical pain and anguish and will in the future incur expense for medical 
treatment. : 
WHEREFORE, The premises considered, the plaintiff Elsie Williams, 
as next of friend of the infant plaintiff Elsie Pamela Williams, prays: 

1. For compensatory damages in the amount of $75,000 against the 
defendant Abraham Greenblatt and for compensatory damages in the amount 
of $75,000 against the defendant District Grocery Stores, Inc. 


I. 

1. The plaintiff Elsie Williams, in her individual capacity and as 
head of the household, as a result of the aforesaid injuries to her daughter, 
has incurred medical expenses and will in the future incur medical expenses; 
all to the damage of said plaintiff in the amount of $10,000. 

WHEREFORE, The premises considered, the plaintiff: Elsie Williams, 
in her individual capacity, demands judgment against the defendants Abraham 
Greenblatt and District Grocery Stores, Inc. in the amount of $10,000 besides 
costs. 3 = 

_fs/ James J. Laughlin 
National Press Building 3 


/s/ Albert J. Ahern, Jr. 
National Press Building 
Counsel for Plaintiffs 
Plaintiffs demand trial by jury on all issues herein. 
| /s/-James J. Laughlin 
/s/ Albert J. Ahern, Jr. 





[Filed June 14, 1957] 
ANSWER OF ABRAHAM GREENBLATT — 
First Defense | | 

The complaint fails to state a cause of action upon which. relief may be 
granted. 

Second Defense 

The defendant, Abraham Greenblatt, admits that an automobile owned 
by him and operated by Earl Edward Thompson, was involved in a collision 
with the plaintiff Elsie Pamela Williams, at approximately the time and pace 
alleged in the complaint. 

This defendant denies negligence and is without envaredgei or information 
sufficient to form a belief concerning plaintiff's alleged iaherieriane ee 
and demands strict proof thereof. 

All remaining material allegations of the complaint not specifically 
answered herein are denied. 

Third Defense 

Plaintiffs' alleged injuries and damages were caused by the ‘sole’ negligence 

or contributory negligence of the plaintiff, Elsie Pamela Williams. 
COLLINS AND ANDERSON 
By /s/ Robert E. Anderson 


Attorneys for Defendant | 
Abraham Greenblatt 
510 Mills Building 

Washington 6, D. C. 








A copy of the foregoing Answer was mailed this 13th day of June 1957 
to James J. Laughlin, Esq., National Press Building, Washington, D. C., 
attorney for plaintiffs and to co-defendant District Grocery Stores. 
/s/ Robert E. Anderson 








[Filed April 22, 1959] 6 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ELSIE PAMELA WILLIAMS, through her 
next friend 

ELSIE WILLIAMS, 
36 Bryant Street, N. W., 


Washington, D. C 
and 


ELSIE WILLIAMS, in her individual 
capacity, 
36 Bryant Street, N. W., 


Washington, D.C. » Civil Action 
oe Plaintiffs, No. 1301-57 


ABRAHAM GREENBLATT, 
5131 New Hampshire Ave., N. W., 
Washington, D. C. 

DISTRICT GROCERY STORES, INC., 


A Corporation, 
4th and C Streets, S. W., 


Washington, D. C., 
Defendants. 


Washington, D.C. 
March 3, 1959. 
The above-captioned cause came on before the HONORABLE GEORGE 
L. HART, JR., and a jury, at 1:45 p.m 
APPEARANCES: 


On behalf of the Plaintiffs: 
ALBERT J. AHERN, JR., ESQ. 


On behalf of the Defendants: 
THOMAS J. AHERN, JR., ESQ. 


* x *«* *&©* *&©* & KE * 
ELSIE PAMELA WILLIAMS 
Plaintiff herein, having been duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Albert Ahern: 
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Q. Pamela, it's a big courtroom so try to keep your voice up so his 
Honor can hear and the lawyers can hear and the ladies and gentlemen of the 
jury can hear you. Try to speak out so that I can hear you back here. Now, 
what is your fullname? A. My full name is Elsie Pamela Williams. 

Q. And how old are you now? A. Iam eleven years of age. 

@. And what grade are youin? A. Iam in the sixth grade. | 

Q. Now, directing -- where do you live? A. Ilive at 36 Bryant 
Street, Northwest. | 

Q. Now, directing your attention to May of 1957, did you live on. 
Bryant Street then? A. Yes. | | 

Q. Now, do you have any brothers or sisters? A. Yes, Ido. - 

Q. What do you have, a brother or a sister? A. Ihave 2 brother. 

Q. And how old is your brother? A. My brother's fifteen. 

Q. Now, in May of 1957 were there other children that lived in the 
area of Bryant Street here? A. Yes, there were. 

Q. Were those children about your age? A. Some of them. 

Q. Well, give us the names of some of the children that lived in that 
immediate area there. A. Patricia Pringle, Donna Debruhl, Patricia's 
brothers and sisters, Donna's brothers and sisters, Charlie. I can't think 
of any more. 

Q. First, Pamela, if you will look at this board. The map indicates 
that north is this way, south therefore is down, east is to the right and west 
is to the left. Do you understand that? A. Yes. ie 

Q. Now, the map reflects North Capitol Street, Bryant Street and an 
alley running into Bryant Street. Just let me ask you, are you familiar with 
that immediate area? In other words, in particular, the area where the alley 
intersects Bryant Street. A. Yes. 

Q. Now let me ask you this. In relationship to this alley running into 
Bryant Street, about where did you live on Bryant Street? A. lived in about 
the middle of the block. 
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Q. Well, would that be to the west or to the left of the intersection? 
A. It would be to -- would the intersection be North Capitol Street? 

Q. Iam talking about the intersection where the alley runs into Bryant 
Street. A. To the west. 

Q. In other words, to the left, is that right? A. Yes. 

Q. You live down somewheres here on Bryant Street, is that right? 

A. Yes. 

Q. Allright. Is there a grocery store in this immediate area? A. Yes. 

Q. Where is this grocery store? A. It's at the corner. 

THE COURT: Do you want her to come down and point it out 2 

MR. ALBERT AHERN: Yes, I think that might be well, your Honor. 

(The witness approached the board. ) 

By Mr. Albert Ahern: 

Q. You take this stick here and point out where the grocery store would 
be. A. (Indicating) 

Q. So, are you reflecting, in other words, right at the corner of Bryant 
and North Capitol, is that right? A. Yes. 

Q. What kind of a grocery store was that? Stand over like this so you 
can point. What kind of a grocery store was it? Do you recall the name of the 
grocery store in May of 1957? A. I believe it was called Sunbeam. 

Q. With respect to that grocery store, was there an -- was there a yard 
on the side of that grocery store? A. Yes. 

Q. Now will you point to the map and show his Honor and the members of 
the jury where that yard was, if you can find it on the map? A. About right 
here. (Indicating) 

Q. In other words, did the yard abut on the alley? A. Yes. 

Q. Now let me ask you, with respect to this map, do you recall where 
any poles were, light poles were, in this area? A. One was right here. 

9 + sai ~findiicating). | | 
| Q.. All right. For the record, you are now pointing to where I marked an 
"X", is that right? Is that where you think the pole was? A. Yes. One was 





{ 
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right in front of my house and one was down the end of the street right before - 
the next alley. | 

Q. Now, did you and your friends play in this yard and this alley? . 
A. Yes. ; | 

Q. Were there hedges in this area? A. Yes. : 

Q. Now will you point on the map and show us where the hedges were? 
A. There were some right along in front; then some down here on the side; 
and they also had a little circle around by the store and on the outside aa 
circle were hedges. 

Q. Now, with respect to the hedges that were right along a Street 
and alongside the alley, first of all were the hedges along Bryant Street the 
same size in May of 1957, if you can remember, as the hedges that went along 
by the side of the alley? A. These were taller then these were right here. 

Q. When you say “these", what hedges are you pointing te to? A. The 
ones that were right along here. 

Q. When you say "along here", are you now pointing in the direction 

of the alley, parallel to the alley, is that right? A. Yes. 

Q. And you say those hedges were shorter than the hedges along Bryant .. 
Street, is that right? A. Yes. | | 

Q. Now, with respect to the hedges that ran parallel to the alley, was 
there any break in those hedges? A. Yes. 

Q. Will you tell his Honor and the members of the jury what size break 
was in those hedges? A. What size? | 

Q. . Well, when you say "break", what do you mean by 2 break? A. A 








hole. | 
Q. Well, can you tell us about how big the hole was? A. “don"t know 
about how big it was, but it was enough for somebody to run through, but they 
would probably get scratched up a little bit. . 
Q. With respect to this hole, I will take you now to May< of 1957 when 
something happened to you, didn't it? A. Yes. 
Q. Now, with respect to that date, were you playing in around that area, 





| 
I 
{ 
\ 
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that yard and that alley? A. Yes, I was. 
Q. Now, will you tell his Honor and the members of the jury -- 
MR. ALBERT AHERN: Your Honor, I think at this point she can resume 
the stand. 
THE COURT: Yes. 
(The witness resumed the stand. ) 
By Mr. Albert Ahern: 
Q. On this date of May 2nd, 1957 how many children were playing right 
around that alley and that pole? A. Three that I know of. 
Q. . Will you give us the names of those children? A. Patricia Pringle, 
Donna Debrubl and myself. | | 
. Patricia Pringle, how oldis she? A. Now? 
. Well, how old was she in May of '572 A. She was nine years old. 
2. . Were you nine in May of '57? A. Yes, I was. 
Now, what was the other girl’s name? A. Donna Debruhl. 
And how old was Donna in May of 1957? A. She was nine also. 


. And what was the name of the other girl? A.. That was me. 
. Now, were there any other children playing at that time? A. No. 


. Well, now, were there any other children who were not playing but 
were around that area when you were hurt? A. No. 
Q. With respect to this area, I want to show you Plaintiff's No. 1 -- 
MR. ALBERT AHERN: Your Honor, this would be Plaintiff's No. 2 for 
identification. | 
THE DEPUTY CLERK: Plaintiff's No. 2 for identification. 


| (Photograph marked: Plaintiff's Exh. 
| No. 2 for ee 


By Mr. Albert Ahern: 

Q. I will first show you Plaintiff's No. 2 just for identification and I 
will ask you whether you can identify that area that is reflected in that picture. 
Just answer yes or no. Do you recognize that area which is-reflected in that 
picture?. A. Yes, I do. , 





11 

Q. And does that picture accurately reflect the area as at was when 
you wére hurt on this day in question? A. Yes. ! 

Q. Now, I will show you -- 

MR. ALBERT AHERN: Te ee 
your Honor. 

THE DEPUTY CLERK: Plaintiff's Exhibits 3 through 7 inclusive for 
identification. | 


(Photographs marked Plaintifr s Exhibits 
3 through 7 inclusive for identification. ) 


By Mr. Albert Ahern: 

Q. Pamela, I will show you Plaintiff's No. 3 _- dos’t answer until you 
have a chance to look at each one of them -- 4, 5,.6 and 7. I will ask you to 
look at each one of them. Look at each one first and then I will ask you a 
question. A. (Examining Photographs) : 

Q. Now, do those exhibits reflect this area where you were playing on 
the day you were hurt? A. Yes. 

Q. Now, with respect to Plaintiff's No. 2 for eerie would you 
place a mark on that picture indicating where the break was or the hole that 
you have described in your testimony? | : 

THE COURT: Do you have a wax pencil? Are there any marks on the 
exhibit now? | | 

MR. ALBERT AHERN: Yes, there are, your Honor. 

THE COURT: Well, this is a different color, isn't it? 

MR. ALBERT AHERN: Yes. 

By Mr. Albert Ahern: — 

Q. Now make a mark where the hole was or the break was that you spoke 
about in your testimony. A. (Marking on exhibit) 

14 THE COURT: What kind of a mark is it? 

MR. ALBERT AHERN: Your Honor, for the record, itn a red crayon 

THE COURT: But is it a circle or an X? 

MR. ALBERT AHERN: She's made a straight line. 

By Mr. Albert Ahern: 
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Q. Now, on this day in question when you were hurt, can you tell his 
Honor and the members of the jury about what time of the day or night was it? 
A. It was in the evening. I am not sure about the time. 

Q. Well, when you say the evening, would you say it was -- was it 
after four o'clock, if you can recall? A. Yes, it was. 

Q. Did you goto school that day? A. Yes. 

Q. And what time do you get out of school? A. Three o'clock. 

Q. And had you come home from school? A. Yes. 

Q. And after you got home from school on this day, then did you go 
out and begin to play? A. Not right after. 

Q. Well, how long after? A. About a half an hour. 

Q. Now,- when this particular thing happened, tell his Honor and the: 
members of the jury first what were you doing just prior to the accident ? 

A. What do you mean? 

Q. What kind of game were you playing? A. We were playing tag. 

Q. You were playing tag. And when you say "we were playing tag, "’ 
were the children that you mentioned a few moments ago, were those the 
children that were playing tag? A. Yes. 

Q. Inthe game of tag you were playing did you have any home base? 
A. Yes, we did. 

Q. And what was home base? A. The lamp post. 

Q. Allright. Now, would you with your red crayon make a circle if 
that lamp post is reflected on Plaintiff's No. 1. A. (Marking on exhibit). 

Q. And the circle you have indicated on the map there, on the pole, 
was that the pole that was the home base, is that right? A. Yes. 

Q. Now, right before this accident happened where were you at that 
time? A. I was in the yard. 

16 Q. And when you say "in the yard," is that yard reflected in Plaintiff's 

No. 1? A. Yes. 

Q. And is the yard behind the oe which is reflected in Plaintiff's 
1? A. Yes. 
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Q. pee A. Nobody. 

Q. And who was "it" in this game, by the way, at this time? A. Donna. 

Q. Let me see if I can refresh my recollection.. The person that is 
tit'" has to find the ones that are hiding, is that it? A. No. 

@ Well, what does the person that is "it" do? A. The person counts 
to ten at the base and the kids who are playing, they run, and then after the - 
person has finished counting, they come after anybody they want to, and you 
try to escape the person and get to base. And if you are on base the person 
can't tag you, but if the person catches you and tags you, you're it". 

. Q Well, all right. Does the person -- sou ware Bi is that right, 
or were you hiding? A. No. ‘ 

Q. Was Donna looking for you at the time? A. No, but she likes to 
run after me. 

Q._ Did you then run from the yard? A. Yes. | 

Q. And tell his Honor and the members of the jury now, in your own 
words, then exactly what happened that led up to your accident. A. Iwas. 
trying to dodge Donna. She came around and chased me, so I ran through 
the hedges and a car struck me and I was knocked to the ground. 

Q. Now let me ask you this. Wa ros ok ee 1 and will 
you make a mark -- 

MR. ALBERT AHERN: Do we have another come by any chance, Miss 
Lyddane ? a | 

THE DEPUTY CLERK: A green one. | 

MR. ALBERT AHERN: All right. | 

By Mr. Albert Ahern: | 

Q. Looking at Plaintiff's No. 1, will you mark first where you were 
when you came through the hedge and were struck by the automobile? 

MR. THOMAS AHERN: Your Honor, I think the record should show that 
she is referring to Plaintiff's No. 2, Ibelieve, for identification. 

MR. ALBERT AHERN: Istand corrected. Yes. 

THE COURT: Mr. Ahern, do you meas to show just where abe was 


| 


| 


| 
| 





struck? Is that your question? 

MR. ALBERT AHERN: Yes. 

THE COURT: I mean, the point? 

MR. ALBERT AHERN: Yes. 

- THE COURT: Suppose you mark that with a green X. 

By Mr. Albert Ahern: 

Q. A green X, where you say you were struck. A. (Marking on ex- 
hibit). 

Q. Now, tell his Honor and the members of the jury what happened 
when you were struck. A. Well, I hollared and Donna, she ran around the 
other way, then came down right down beside the bushes and helped me up, 
up, and I hopped and balanced on the car till I got out of this place, little 
aisle, sort of, like, and then Donna helped me to her house. 

Q. Well, now, let me ask you this. When you got up and, as you say, 
balanced yourself on the car, were you touching the hedges as they bordered 
on the left side of the alley? A. Yes. 

Q Was this car, after you got up, was the car on the -- strike that. 
Let me rephrase it. Do you have an estimate of how wide the alley is at the 
point where you were struck? A. No, I don't. 

Q. ‘Now, if I told you the alley was fifteen feet wide at that point -- 

Let me ask you this: When you were thrown to the ground did you remain 
conscious? A. Yes. 

Q. So when you were on the ground you were able to see where the car 
was, is that right? A. Yes. 

Q. Now, with respect to this map here -- and you will note that the 
alley at this point is fifteen feet wide and further down it's twenty feet wide -- 
when you were knocked to the ground was the car on the lefthand side of the 
alley or was it on the righthand side of the alley? A. . It was on the lefthand 

_ side. oe 
Q. Now, as you came -- strike that. Would you ‘come down here to this 


map and indicate on this map where you feel you were struck when you came 
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from the hedges? 
(Witness approached board. ) 
Q. Make a little mark indicating -- 
‘THE COURT: Make a circle. : 

By Mr. Albert Ahern: | 

@. Make a circle indicating where you were when you were struck by 
the car. A. (Marking on board). 

MR. ALBERT AHERN: You may resume the stand. 

(Witness resumed stand. ) 

THE COURT: You may blacken that up some, Mr. Ahern. I can't see it. 

By Mr. Albert Ahern: | 

Q. Now, you have just indicated the point on the map where you were . 

when you were struck. ‘Was that point right alongside the break in the 
hedges? A. I was a little bit away. E 

Q. Well, keeping in mind a ruler is a foot, how far away, from the actual 
break in the hedge was it? A. About a foot. 

@. About a foot from the actual break, is that right? re (Nodding head). 

Q. Now, did any horn blow before that accident? A. No. 

Q. Now, will you tell his Honor and the members of the: jury what hap- 
pened after you were on the ground, who came and what happened after that? 
A. Donna ran around the other side, came down and helped me up. ThenI«. 
hopped -- I “palanced on the car and hopped along and she helped me to her 
house and her father must have heard the scream 50 he came out and carried 

me up the steps and put me on the sofa. Then he went outside and came back 
in again, took me down the steps and put me in the boy's car. We went to the 
hospital and they put some sticks beside my leg and bandaged it up. 

MR. ALBERT AHERN: Before I proceed with that, your Honor, I would 
like at this time to offer in evidence and to pass to the jury for their inspection 
Plaintiff's 2 through 7, which Mr. Ahern has seen previously. ) 

THE COURT: Would it be apparent to the jury what 3 through Tare, 
having explained 2? 
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MR. ALBERT AHERN: Pardon, your Honor? 

THE COURT: Will it be apparent to the jury what 3 through 7 are, No. 
2 having been explained? 

MR. ALBERT AHERN: Yes, your Honor. 

THE COURT: In other words, they are all the same general area? 

MR. ALBERT AHERN: That is correct, your Honor. They are the 
same except some are shot from a different angie. 

MR. THOMAS AHERN: May we approach the bench just a moment? 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. THOMAS AHERN: Your Honor, this witness has testified that this 
fairly represents the area where the accident happened. I think there has been 
no question directed to the witness with respect to the hedge as shown, whether 
or not that is the size of the hedge at the time the accident happened. Now, I 
would like that brought out -- 

THE COURT: Well, as I understand it, you claim that the hedge at the 
rear here was higher at the time of the accident. | 

MR. THOMAS AHERN: That is right. 

THE COURT: Do you admit that or not? 

MR. ALBERT AHERN: I want to see proof, your Honor. 

THE COURT: Your own witness testified it was higher than her head, in 
the deposition. 

MR. ALBERT AHERN: Yes. I think he can introduce affirmative proof 
that they were cut, but I don't know whether it’s my function to do that. 

THE COURT: Suppose we do that. Suppose I instruct the jury. that the de- 
fendant contends that the hedge adjoining the alley was higher at the time of 
the accident than it was at the time these pictures were taken and that testimony 
will be adduced to show whether it was or wasn't. 

MR. THOMAS AHERN: Here is my point, your Honor: I believe that I 
would have 2 right to question this witness with respect to the general area of 
this accident before the pictures are admitted. 
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17 +. : 
THE COURT: I think you do, if you don't think that would take care of it. 
MR. THOMAS AHERN: When she was questioned with respect to whether 
or not this represents the general area and her answer was yes, it may be that 
she was completely unaware of the purpose of his question, that is, whether or 


not the hedge was the same. 
* * * * * * * * 





March 4, 1959. 
* * * * * & *€ * | 
CROSS- EXAMINATION 


By Mr. Thomas Ahern: 
x *x* * * * & *& * ele 
40 Q. So then when Donna was tagged she started to run after you, is that 
right? A. Yes. | 
Q. And what did you do, run toward North Capitol Street? A. Yes, and I 
ran in Patricia's yard. i 
Q. And then you ran into her yard. And did you run around in the yard 
for a few seconds or try to dodge her? A. Yes, I did. | 
41 - Q And, then, finally, having dodged her a few times in the yard, I 
believe you stated that soa ran through the hole in the hedge, zi that right? 
« <A. Yes. 
Q. That hedge at the time of the accident was taller than you, wasn't it? 
A. Yes, it was. 


Q. So that you couldn't see over the hedge, could ae A. No, I couldn't. 
x *x« * * * *©* *& * 





Q. Justa little shorter. All right. Now, then, you mentioned absegtenaas 
I think, that this hole in the hedge -- strike that. I believe you stated some- » 
! 42 thing to the effect that when you ran through the hedge you were scratched 
3=—=—Dy part of the hedge? A. Yes, I was. : 
Q. So that part of the hedge covered this hole, is that right? A. Yes. 
Q. Do you know how close Donna was to you when you ran through this 
hole in the hedge? A. No, I don't. | 
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Q. Now, when you ran through the hole do you recall if you took more 
than one step or one jump or leap into the alley before you were struck? A. 
No, I don’t. 

Q. You don't remember. Patricia, did you at any time see that car 
before the car hit you? A. No, I didn't. = 

@, And before running through the hole in the hedge did you look to see 
if there were any cars coming? A. No, I didn't. 

Q. You are now what age? A. Iam eleven years old. 

Q. And when is your birthday, Patricia -- I'm sorry, Pamela. A. My 
birthday is July 22nd. 

43 Q. So, then, at the time that this accident happened in May of '57 you 

were nine years of age, is that correct? A. Yes. 

Q. Almost ten, just 2 couple months away from ten, is that right? A. 
Yes. 


* * *« * © © *& * 


Q. Pamela, when you were struck by this car you fell to the ground, 


didn’t you? A. Yes, I did. 

Q. Do you recall whether or not you fell in front of the car or alongside 
the car? A. I fell in front of the car. 

Q. Do you recall whether or not your head was facing toward the hedge 
or was it facing toward Donna Debruhl's house or was it facing down the alley 
or toward Bryant Street? A. I don't know. 

Q Do you recall whether or not the car stopped immediately upon strik- 
ing you? A. Yes. 

Q. KI did. And at the point where you fell, was that just opposite the 
hole in the hedge? A. Yes. 

46 Q. So then the car also stopped at that point, at the hole in the hedge, 
is that right? A. Yes. 
x x«* « * * € * ® 

Q.. Now, from your own recollection and from your experience in observ- 

ing conditions up there would you say that this alley-way is wide enoughzat the 
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point where the accident occurred for two cars to pass? A. I wouldn't know. 
* * * * *£ *© *& * | 
51 Q. Do you recall whether or not at the time this accident occurred, 
whether or not there were cars parked along the south side of Bryant Street towards 


52 North Capitol. A. Yes, there were. 
* *¢ *¢ *¢ * *€ * * 


55 Q. Pamela, I believe you stated in response to one of my questions that 
when you ran through the hedge you do not know how many steps you took be- 
fore you were struck, is that right? A. That's correct. 

* « * *¢« * © * *# 
REDIRECT EXAMINATION 

By Mr. Albert Ahern: 

Q. Now, Pamela, you were asked certain questions about traffic control 
-- not traffic control, but what the teachers tell you at traffic school. Now, 
when you and your friends go out to play tag you don't take your rules and regu- 
lations with you, do you, as to what your teacher said? | 

MR. THOMAS AHERN: Your Honor, yesterday, very patiently, I think, 

I didn't object to Mr. Ahern's questions, even though almost every one of them 
was a leading question. Now I feel that at this time, if he is going to persist, 
Iam going to have to object, especially when a question is propounded to the 
“witness of the nature of that question. : 

THE COURT: Well, of course, as to leading the witness, this is a rather 
young witness and the Court in its discretion will permit a certain amount of 
leading. However, I think that particular question is objectionable for another 

reason, Mr. Ahern, that it is irrelevant and immaterial. 

By Mr. Albert Ahern: | 

Q. Now, you were asked certain questions about who you were playing 
with on this day. Let me ask you this. This yard that is inside the -- bounded 
by the hedges, how big is the yard inside? Would you say it's as big as this 
table? A. I couldn't say. | 

Q. Well, can you give us an estimate whether it's as big as the table? 
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A. I couldn't say. 

Q. Well, can you give us an estimate whether it's as big as the table? 
A. E's bigger. ae | 

Q. When you came through -- strike that. - Showing you Defendant's 
No. 1, which is already in evidence, does that reflect the hole that ‘you ran 
through on that day? A. Yes, it does. 

Q. Now, when you ran through there, I gather this chair was not there, 
was it? A. No, it wasn't. 

Q. Do you know when that chair was put in there? A. No, I don't. 

Q. Do you know whether Mr. Greenblatt put that chair in, there after 
the accident? A. No, I don't. 

_ Q@.. You were asked a question by Mr. Ahern as to how many steps you 

may or may not have taken. When you came out of this hole -- strike that. 

When you were struck, how close to that hedge were you? A. What 
do you mean? 

THE COURT: Did she answer? 

MR. ALBERT AHERN: She said "What do you mean?” 

By Mr. Albert Ahern: 

Q.. When you were struck by the car, how close to the side of that hedge 
were you or how near the hole were you? A. About one foot or 2 little bit more. 

THE COURT: What did she say? 

MR. ALBERT AHERN: My recollection of her answer, your Honor, was: 
_ One foot or a little bit more. | | 

By Mr. Albert Ahern: 

Q. That is your best recollection, is that right? A. Yes, it is. 

Q. And you do know, however, that you were hit by the front of the 
car, is that right? A. Yes, Ido. 

Q@ In other words -- do you know what that thing is that is in the front 
of the car? A. Yes, Ido. 

Q. What is that called? A. It's called a bumper. 

Q. Were you struck by the bumper? A. Yes, I was. 
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Q. Pamela, directing your attention now to the hedges ~~ not the 
hedges alongside the alley that you ran through, but the hedges, that run 
along Bryant Street, do I understand your testimony in response to Mr. 
Ahern's question that on the day of the accident the hedges along Bryant 
Street were shorter than the hedges'0 on the alley and were a little shorter 


than you, is that right? A. Yes. 


Q. Incidentally, do you recall -- how tall are you now? n A little bit 


over four feet. 


Q. You don't know how tall you were back in '57, do you, or do you? 


A. No, I don't. 
Q. After you were struck did Mr. Thompson, who was 
get out of the car? A. No, he didn't 
@. Didhe remain in the car? A. Yes, he did. 
* «+ *¢* *©* * &€ & * 
Q. Isn't ita fact, Pamela, that you arent tocrear care 
had gotten into that alley? A. Yes. 
* «+ ¢ *© * *€* € * 
FURTHER REDIRECT EXAMINATION 
By Mr. Albert Ahern: 
Q. Well, now, with respect to that, Pamela, of course 


struck you were lying down in the alley, weren't you? A. No. 


Q. Where were you when you were struck? 
THE COURT: You mean after she was struck? 
By Mr. Albert Ahern: 





driving the car, 


to how far you 


when you were 





Q. After you were struck were you thrown off your feet? A. Yes, I 


So you were down on the ground, weren't you? A. 


Q. 
Q. Was that ground a part of the alley? A. Yes, it was. 
Q. 


And was it near the hedge? A. Yes. 
Q. And how near the hedge was it, would you say? A. 
a little more. | 


ves, I was. 


About a foot or 


— 
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Q. You will-have to speak up. A. About a foot or a little more. 

Q. Do you recall when you were on the ground were your feet stretched 
out towards the middle of the alley or were they stretched out -- do you remem- 
ber what direction your feet were stretched out when you were on the ground? 

MR. THOMAS AHERN: Your-Honor, I am going to object to this ‘line of 
questioning. I don’t think it's relevant, her position after she was struck. 

. THE COURT: ‘Well,- I think it could be relevant, but I don't think it is 
proper re-redirect examination. The only thing that was asked was how far 
this was. Perhaps it might relate to how far. 

63 MR. ALBERT AHERN: That is what I was attempting to develop. 

THE COURT: All right. | 

By Mr. Albert Ahern: 

Q. Do you recall that, Pamela? A. No, I don't. 

Q. Inother words, you can't tell us in which direction your body was 
lying on the ground, is that right? A. Yes. 7 


* *« * * * *& -* * 


64 CARL EDWARD THOMPSON 


called by plaintiffs as an adverse witness under the Rule, and ee been duly 
sworn, was examined and testified as follows: = 
DIRECT EXAMINATION 
By Mr. Albert Ahern: 
Q. Now, sir, keep your voice up so his Honor and the members of the 
jury can hear you. What is your fullname? A. Carl Edward Thompson. 
Q. And how oldare you? A. Twenty. | 
In May of 1957 how old were you? A. Eighteen. 
And in May of 1957 where were you working? A. Sunbeam Market. 
Q. And who ran the Sunbeam Market? A. Mr. Abraham Greenblatt. 
Q. Is that Mr. Greenblatt seated at the counsel table next to Mr. Ahern? 
A. Yes, sir. ; 
Q. And where did you live at that time? .A. 2409 North Capitol Street, 
Northeast. 
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Q. Was that -- how far was that address from the Subeam 
Market? A. Across the street. 

Q. So, in other words, you lived right across the soca from the 
market, is that right? A. Yes. | 

Q. And how long had you lived there? A. Seven years. 

Q. So you had lived in the approximate area of Bryant Street and 
North Capitol for about seven years, is that right? A. Yes, sir. 

Q. And had you traded at that store for some time, yourself, 
prior to your working there? A. Yes, sir. | 

Q. Now with respect to that store, where is the store located? 
A. At the corner of North Capitol and Bryant. | 

Q. And with respect to that store, is there a yard adjacent to the 
store? A. Yes, sir. | 

Q. And does that yard run parallel to Bryant Street? A. Yes, 
sir, it does. | 


Q. And does it also turn and run, to some extent, parallel to the 


alley? <A. It’s: right on Bryant Street. ! 
Q. Pardon? A. It's right on Bryant Street. it's on the corner 
of the alley. : 
Q. Yes, but there is a TE & that runs along parallel to Bryant 
Street, is there not? A. Yes, itis.’ 7 
Q. And then that hedge turns the corner and it runs parallel to 
the alley, isn't that right? A. Yes, it does. 
Q. And you knew of that area, didn't you? A. Yes. 
Q. And you were well familiar with it in May of 1957, isn't that 
right? A. Yes, I was. | 
Q. Now, the plaintiff who sits here, Pamela See do you know 
her? A. Yes, I do. | 
Q: How long have you known her? A. Since I marked in the store. 
Q. And you worked at the store some five or six months prior to 
the accident? A. Yes, sir. ! 
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Q. And I gather you probably had seen her in that area before 
67 that too, had you not? A. Further down the street and when she 

traded at the store. 

Q. Well, you knew she lived further down the street, didn't you? 
A. Yes. | 

Q. Now, did you know this Donna Debruhl? A. Yes, sir. 

Q. And then there is a little girl named Pringle, is there not? 
A. Yes, there is. 

Q. Incidentally, with respect to this store, there are some apart- 
ments right behind the store, are there not, or up above it? A. Apart- 
ments ? 


Q. Yes. A. Pringle lives upstairs above the store. 

Q. The Pringles lived above the store. Did they rent from Mr. 
Greenblatt, do you know? A. Yes, sir. 3 

Q.  In,other words, they were his tenant, is that right? A. Yes, 


sir. 
Q. And they had small children, didn't they? A. Yes, sir. 


Q. How many did they have? A. I don't know. 
* *£ * * x * * * 


a 


68 By Mr. Albert Ahern: = ole 

Q. Now, as a matter of fact, in May of 1957 -- By the way, in 

69 May of 1957 can you tell us how high the hedges were in back of 
the store? A. I don't know. Mr. Pringle said about six feet. 

Q. I don't care what Mr. Pringle said. A. I don't know. 

Q. You have no recollection? A. No. 

Q. And do you have any recollection as to whether the hedge that 
ran parallel to Bryant Street was any higher than part of the hedge which 
ran parallel to the alley? A. It's about the same. 

Q. As far as you can recall it was about the same. Now, when 
you are driving your car -- By. the way, does Bryant Street have two- 
way traffic going east and west? A. Yes, east and west. 


+ 


os 
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Q. When you are driving your car on. Bryant Street you can look 
over to those hedges into the yard, can you not? A. I don't know. 
Q. You have never looked, is that it? A. Yes, sir. | 
Q. By the way, what is your eye-sight? A. I don't re: 
Q. Well, don't you have twenty/fifty eye-sight? A. Possibly, yes. 
Q. You say approximately. Did some doctor tell you you had 
twenty/fifty eye-sight? A. Yes, sir; when I was in school. | 
70 Q. Pardon? A. When I was in school. 
Q. When you were on the job did you wear glasses . the joh? 
A. No. 
Q. You didn't wear corrective glasses of any kind, is that right? 
A. Yes, sir. 
Q. In May of 1957 what was your main job in the store for. Mr. 
Greenblatt? A. Truck driver. | 
Q. And when you say truck driver, did he have a separate truck 
that he used to deliver his groceries? A. He had a truck. | 
Q. And let me ask you this. Where did he park the truck or where 
did you park the truck when you were not making deliveries ? A. In front 
of the store, North Capitol Street or either Bryant Street. : 3 
Q. Now, with respect to this alley and this hedge area where you 
had your accident, you are familiar with that area, are you not? <A. Yes, 
sir. 
Q. It is true, is it not, that the alley widens as you ‘head south, 
is that right? A. Yes, sir. : 
Q. In back of the store -- strike that. Further back a the alley 
there are some garages, are there not? A. Yes. ! 
Q. Do those garages -- were they owned by the store? A. I 
don't know. i 
Q. Well, did you ever park Mr. Greenblatt's either private auto- 
mobile or truck in any of those garages? A. Truck in one of them. 
Q. Well, then, you do know who owned the garage, then, don't 
you? A. One of the garages. You said all of the garages. 








| 
| 
| 
\ 
| 
| 
| 





26 

@. Well, I meant one of them. A. One of them. 

Q. But there was one garage south of this point where the accident 
occurred where you used to park the truck owned by Mr. Greenblatt, 
isn't that right? A. Yes, sir. | 

Q. Now, I suppose from time to time you parked his own car 
there, did you not? A. No. 

@. I didn't hear you. A. No. 

Q. In May of 1957 -- By the way, there is a. light post on the 
corner there, is there not, a light pole? A. Stop sign. 

Q. You don’t recall any kind of a light pole there? A. Stop sign. 

THE COURT: Wait just a minute. This witness has not had an 


opportunity to see this chart before, Mr. Ahern, and he may not know 
what you are pointing to. 

Suppose you go down and look at the chart, Mr. Thompson. 

MR. ALBERT AHERN: Yes. I was going to show him a picture, 
your Honor. | 


THE COURT: I think he is -- let him look at the chart. 

(The witness approached the board. ) 

THE COURT: Point out the streets and what they are. 

‘By Mr. Albert Ahern: 

Q. Mr. Thompson, to make sure you understand this, this is 
North Capitol and this is Bryant. This is the corner here of North 
Capitol and Bryant. This is the alley running parallel to North Capitol. 
R runs into Bryant Street. Have you got the picture now? A. Yes. 

@. What I want to ask you is, on the corner here where this xX" 
is indicated is there any kind of a light post? <A. Stop sign. There is 

a stop sign on the corner of North Capitol and Bryant by the store. 

THE COURT: . But the question is, is there a. light pole on the left 
side of that alley facing north? 

THE WITNESS: Yes, sir. 


THE COURT: There is? 
THE WIINESS: Yes. 
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MR. ALBERT AHERN: All right, resume the stand. 

(The witness resumed the stand. ) | 

THE COURT: By light pole, I take it you mean an illumination 
light, not a stop light. | 

MR. ALBERT AHERN: Yes, your Honor. | 

By Mr. Albert Ahern: : 

Q. Now, on this particular day in May of 1957 you were also 
aware, were you not -- strike that. There was a hole or a break in 
the hedges alongside the alley, wasn't there? A. I didn't notice. 

Q. Pardon? A. I didn't notice. 

Q. Well, now, you say you didn't notice. You ea notice when? 
A. Before the accident. I noticed afterwards. : 

Q. Now, as a matter of fact, many times you had seen children 
run through that hole, hadn't you? A. No. | : 

Q. A moment ago you said you don't remember. Now you say 
no. Which is it? A. No. : 

Q. In other words, it is your testimony here today that the first 
time you ever saw a child run through that hole was when this accident 
occurred? A. Yes. 

Q. And you have never said anything to the ae is that right? 
A. Yes. ! 

Q. Now, on this particular day when you approached this alley 
you were driving Mr. Greenblatt's automobile? A. Mr. Greenblatt’ Ss 
automobile. 


Q. And he had asked you to get some gas, is that right? A. Yes, 








sir. 


Q. And you had gone and got some gas? A. Yes, sir. 
Q. And where had you got the gas? A. Esso station at Florida 
Avenue and North Capitol. 

Q. And so you came driving up North Capitol street, is that right? 
A. Yes, sir. 
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@. And then you took a left on to Bryant, is that right? A. Yes. 

@. And you were then going to park that car in the garage south 

of the hedge in the alley, weren't you? A. No. 

Q. You drove down Bryant Street, didn't you? A. I was going 
into the alley to park beside the store. 2 

@. Where were you going to park, on Bryant Street? <A. Yes. 

@. And so you drove on Bryant Street and you turned in the 
alley, didn't you? A. Yes, sir. 

Q. You went beyond the sidewalk, didn't you? A. No, the back 
of the car was on the sidewalk. 

Q. I don't care about the back of the car. How far into the alley 
did you go? A. To the hedge where she ran through. 

Q. Well, now, the hedge is some feet back from the sidewalk, 
though, isn't it? A. Yes. 

@. It's about ten or fifteen feet, isn't it? A. I don’t know. 

x* *« *¢ * *¢ * * * 

By Mr. Albert Ahern: 

Q Well, now, Mr. Witness, let me ask you this. When you 
approached this alley you saw children in the area, didn't you? A. On 
the side of the alley. 

Q. How many children did you see as you approached that ane: ¢ 
A. I don't recall. 

Q. You say you don't recall. Was it one or did you see five? 
A. I don't recall. 

Q. In other words, you have no idea how many you saw? <A. No. 

@ Where did you see them? A. On the right side of the alley. 

@. On the right side of the alley. What were they doing? A. 
They were sitting down. 

Q. What were they sitting down on? A. On the ledge. 

Q. And did you see some girl by the pole? A. There was some 

in front of Donna Debruhl's house. 
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Q. You didn't answer my question. Did you see any girls by the 
pole? A. No. | 

Q. I will show you Plaintiff's No. 2, which has been admitted into 
evidence, and I will ask you to look at this picture and to make a mark 
and show me where these children were placed that you saw as you ap- 
proached this alley. Make a mark there with the red crayon. 
A. (Marking) | 

THE COURT: What kind of a mark is he making? 

.MR. ALBERT AHERN: A red "X". 

By Mr. Albert Ahern: | 

Q. You have made a red "X", indicating where you ‘saw the chil- 
dren, is that right? A. Yes, sir. 





i 
i 





Q. I will ask you did you see.any children anywheres else ? 
A. Right here. 

Q. Then make some more "Xs". A. (Marking) 

Q. . Did you see any children up on this ledge? A. No. 


Q. You are sure about that? <A. Positive. 
Q. Do you see this ledge that I just pointed out to you where the 
blue "X" is? A. Yes. ! 
THE COURT: Where is this blue 'X", by the light pole? 
MR. ALBERT AHERN: No, it's up from the light pole, your 
Honor. It's on the ledge by the fence. | 
THE COURT: That is a mark that this witness just et on there? 
MR. ALBERT AHERN: No, he put three red marks in the middle 
of the sidewalk. | 
THE COURT: Is this an "XC" you are pointing at? 
MR. ALBERT AHERN: Yes, it looks like an "XC". 
By Mr. Albert Ahern: : 
Q. You just said a moment ago there were no children where I 
pointed. where this "XC" is, is that right? A. Yes, sir. | 
Q. Do you recall when I took your deposition on Fe ruary 26, 
1958? A. Yes, sir. | 
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@ And I asked you certain questions about where these children 
were as you approached this alley? A. Yes, I do. 

@, And do you recall that at page 12 I asked you these questions: 

"Question: Would you just make a mark, that is, where the various 
children were that you saw?" 

And a notation: ‘(The witness complied. )" 

‘Now put 'C' there." And you put a "C”. 

"Question: All right. Answer: There were some children alone 
here. 

“Questim: All right. Put an 'X' for -- Answer: I don't know 
how many there was. 

‘Question: Well, just put 'C'. (The witness complied. )"’ 

And did you not at that time indicate that there were children 
sitting on that ledge also? 

MR. THOMAS AHERN: I will object, if your Honor please. I 
think it speaks for itself. Certainly there is no suggestion in this, if 


he is trying to impeach the witness by reason of his testimony at the 


deposition. 
_ MR. ALBERT AHERN: Well, I can ask -- 

THE COURT: Well, I think he can ask the question. Go ahead, 
Mr. Ahern. 

By Mr. Albert Ahern: 

Q. Were you asked those question and did you make those answers? 
A. Yes, sir. 

Q. Do you want to change that testimony now? A. No. 

Q In other words, there were children also sitting on that ledge, 
is that right? A. Yes, sir. 

THE COURT: Mr. Ahern, stand back so the witness will speak 
loud enough for us to hear. 

By Mr. Albert Ahern: 

Q. So, Mr. Witness, you had children sitting in the sidewalk or 
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standing in the middle of the sidewalk, you had children sitting on this 
ledge that you have marked "XC", and then you had children further back 
where you put a red "X". Were you able to tell from that that there was : 


a game in process? A. No. 

-Q You had seen numerous games played around this alley and 
by this yard, hadn't you? A. I didn't notice. ! 

Q. You say you never noticed? <A. No. 

Q. Well, you had noticed the children playing in and about that 
area, hadn't you? A. Further down the street. | 

Q. Well, that isn't my question. You had seen them playing in 
and ahput that area, hadn't you? A. Yes. : 

Q. And on this particular occasion when you came up to drive in 
this alley you saw those children about that area, didn't you? A. Yes. 

Q. Now, as you approached you didn't blow your horn, did you? 
A. No. ee | 

Q. And you drove into the alley, didn't you? A. ‘Yes, sir. 

Q. Now, as you drove into the alley you were on the lefthand side 
of the alley, isn't that right? A. I was in the middle of the alley. 

Q. How wide is the alley, the best you can recall? A. About 
twelve feet. | 

Q. About twelve feet. Well, now, if I told you it was fifteen 
feet would you say that was approximately right? A. Approximately. 

Q. Now, as you came -- as you turned into the alley you first had 
to go beyond the sidewalk, didn't you? A. Yes. | 





Q. Now, of course, all you were going to do was make a turn and 
come back here and park, weren't you? A. Yes, sir. : 

Q. You didn't even need to go into the alley, then, if you were going 
to do that, did you? A. Where was I going? | 
| Q. Well, you could have pulled right up onto the eS and backed 
off, couldn't you? A. No. 


Q. You didn't do that, did you? A. No. 
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Q. You went further on into the alley, isn't that right? 
A. I went enough in the alley to back out. 

Q. Mr. Witness, let me ask you this. Didn't you testify a 
moment ago that the back of your car was on the sidewalk? <A. Yes, 
sir. 

@. But all you were going to do was turn around, isn't that 
right? <A. Yes, sir. 

Q. Well, all you had to do was put the front of your car on the 
sidewalk and back into Bryant. A. I put enough in to back out with. 

@. In other words, your testimony is, you put your whole car 
up onto the sidewalk and into the alley just to back back, is that right? 
A. I put enough in to back out with. 

Q. I know, but the back of your car was on the sidewalk. A. Yes. 

Q. The whole car had left Bryant Street, isn't that right? A. No. 

Q. Well, now, was part of the car also on Bryant Street? 

A. Part of the car was on the sidewalk of Bryant Street. 

Q. That is what I am asking you, Mr. Witness. In other words, 
your car, according to your testimony here today, the back of your car 
was on the sidewalk, isn't that right? A. Yes, sir. 

Q. The front of your car was into the alley? A. Yes, sir. 

Q. But all you were going to do was then back up again onto 


Bryant and come up here and park somewhere, isn't that right ? 


A. Yes, sir. 

Q. Now, asa matter of fact, you were going to drive on into 
the alley and park the car in the garage, isn't that right? A. I was 
ready to stop when she ran out of the bushes. 

Q. Just answer my question. Isn't that a fact, what you were 
going to do? A. Yes. 

Q. And then suddenly the child came out and you struck her, 
isn't that right? A. She ran onto the car. I had already stopped it. 
She ran into it. 
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Q. How fast were you going as you came in? A. About two 
miles an hour. | | 

Q. Did you have your foot on the brake too? A. : had my foot 
on the brake. : 

Q. You had your foot on the brake and you were going two miles 
an hour. And did you see the child as she came Hongh the hole? 

A. Yes, sir. 

Q. When did you first see the child when she came . through the 
hole? A. She was between the car and the hedge. She was running. 
And I stopped. She ran into the bumper. i 

Q. Wait a minute. Would you repeat that answer, lease ? 

A. She was between the car and the hedge. | 

Q. She was between the car and the hedge. Well, | how far to 
the south of the hole and the child were you when you first saw her? 
A. I was in the alley. , 

Q. Well, I know, but in feet how far away from a were you? 
A. I don't know. ! 

Q. Well, were you five feet? A. I don't know. ! 

Q. Or were you ten feet? A. I don't know. , 

Q. You mean you can't give us any estimate? A. No. 

Q. Is it your testimony here today that you actually saw her as 
she came through the hole? A. Yes, sir. | 
Q. Well, did you blow your horn at that point? = No, I 

stopped the car. i 
Q. You stopped the car? A. Yes, sir. ! 
Q. But you can't give us an idea in feet as to ie far away she 











- was when you saw her? A. No. 
Q. No, Mr. Witness, when you struck her she was 3 thrown to 
the ground, isn't that right? A. Yes, sir. 
Q. And she was lying right alongside the Redoes! isn't that right? 
A. In front of the car. 
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Q. Well, was your car in front of the hole or -- was your car 
to the north of the hole or to the south of the hole? 

THE COURT: What part of the car, Mr, Ahern? 

MR. ALBERT AHERN: All right. The front of the car. — 

THE WITNESS: I didn't notice. 

By Mr. Albert Ahern: 
: Q. You don't know? A. No. 
86 Q. Well, was the back of the car -- was the rear of the car 
to the north or south of the hole? A. To the north. 

Q. To the north? A. Yes, sir. 

Q. And you know how wide a foot is, don't you? A. Yes, sir. 

Q. It's twelve inches, right? A. Yes, sir. 

Q. Now, keeping in mind the hole in the hedge, did you get out 
of the car and see where the girl was in relationship to the hole? 
A. No. 

Q. What did you do? A. I stayed in the car. 


Q. You stayed in the car? A. Yes, sir. 
@. You mean you stayed in the car after the collision? A. Yes, 


sir. 

Q. What was your purpose in doing that? A. I was too frightened 
to get up. 

Q Pardon? A. I was too frightened to get out. 

Q. You were too frightened to get out? A. Yes, sir. 

87 Q@. Because you thought you had killed the girl, is that right? 

A. I didn’t know. 

MR. THOMAS AHERN: Your Honor, I think that is completely 
improper. He's really gone far afield here in this examination. 

THE COURT: Come to the, .hench-2-minutes-wilt-you-please ? 

(AT THE BENCE:) es ese OT 

THE COURT: Mr. Ahern, this is a hard line to draw in any given 
case. You have a right, of course, to cross-examine this witness 
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within reason. I do prefer in my Court, until a witness has shown 
that he is lying or trying to avoid questions, that they be treated more 
or less like a gentleman, even on cross-examination. 
* * * * * *€* & * 
By Mr. Albert Ahern: | 
Q. Showing you Plaintiff's No. 6, does that accurately reflect 
that alley that you turned into? A. Yes, sir. ! 
Q. Now, as a matter of fact, Mr. Witness, two cars can 
actually fit side by side in that alley, isn't that right ? “ As they go 
further south into the alley. 
Q. Well, I know they can do it further south, but : mean by 
using care two cars can actually pass at that alley, isn't that right? 
A. No. 3 , | : 
Q. You would say no. All right. Now will you mark with a 7 








green crayon where your left front wheel was when you say you struck 
the child? A. (Marking) ! 
Q. Now, so we have this clear, because I want to ibe fair, have 
you made a mark there indicating where your left front wheel is? 
A. This is the hedge here. 
Q. Just answer my question. I want to make sure this is clear. 
Have you made a mark there with the green crayon indicating where 
your left front wheel was at the time of impact? A. I's Ae by this 
little girl. | 
THE COURT: Mr. Ahern, that picture isn't quite a where 
the opening is. 3 | és 
MR. ALBERT AHERN: I thought the girl was pointing to the 
opening, your Honor. 
THE COURT: Well, the opening is where those two little bars are. 
>3-MR. ALBERT AHERN: Yes. . | 
THE WITNESS: It's where this girl is standing, in back of her. 
By Mr. Albert Ahern: 
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Q. Well, Mr. Witness, have you made the mark there? Is 
that where your left front wheel was? A. Right here. 

Q. You want to change it now and put it more over? Make a 
circle. Now put it where you say it is. A. (Marking) 

Q. So now this second circle reflects where you say your left 
front wheel was? A. Yes. 

Q. By the way, this car you were driving, was it a shift car or 
an -- A. Fluid drive. 

Q. Fluid drive? A. Fluid drive. 

90 Q. In other words, you had the car in drive, is that right ? 
A. Yes, sir. 

Q. As you came into the alley, is that right? A. Yes, sir. 

Q. Now, after this accident happened -- strike that. Bearing 
in mind where you have put that mark indicating where your left front 
wheel was, can you point out on the map or can you point out on this 
picture where you were when you first saw the child come through the 
hole as you say you did see? A. Where I drawed the circle, where the 
front wheel was. 

MR. THOMAS AHERN: I can't hear the witness, your Honor. 

THE COURT: I think he said the front wheel was where he had 
drawn the circle. 

By Mr. Albert Ahern: 

Q. Well, now, that, of course, Mr. Witness, in response to my 
question, that was where your left front wheel was after the collision 
and after you had come to a stop, isn't that right? A. Yes. 

Q. Well, now, my question is, though, you say you saw the 
little girl come through the hole, isn't that right? <A. Yes, sir. 


Q Now, my point is, can you indicate on the map, either on 


this picture or on the map, where you were when you saw her come 
through the hole? A. Right by the hole. 
Q You say you were right by the hole, is that right? A. Yes, sir. 





gp 
Q. Then you were over on the lefthand side of the alley, is 

that right? A. About three feet, approximately, from the hole. 
THE ‘COURT: Atout how far? | 
THE WITNESS: About three feet from the hole. 
By Mr. Albert Ahern: ! 

Q. About three feet from the hole. Was there any particular 
reason, Mr. Witness, why you were over on the lefthand side of the — 
alley rather than the righthand side? A. I was in the middle of the - 
alley. | 





Q. Well, you just said a moment ago that you were just three 
feet from the hole. A. All right. The car is approximately nine 
feet isn't it? 

Q. Is your car a nine foot car? A. Aproximately. I don't 
know. 
Q. Now let me ask you this. What part of your car struck the. 
child? A. The left side. cee 
Q. Your left bumper? A. Left bumper. 


Q. Well, now, in response to my first question, I don’t want 





to labor the point but so I have the picture clear, as you came up to 
turn into this alley -- By the way, did you also stop to let oncoming 
traffic go by? A. Yes, sir, two cars. 

Q. So you let the two cars -- 

THE COURT: I don't believe the jury can hear the witness. 
Can you get back so he will speak to you, Mr. Ahern. 

By Mr. Albert Ahern: 

Q. lIassume, Mr. Witness, according to your ae that 
as you came down Bryant Street there were some cars heading toward 
North .Capitol, is. that right? A. Two cars, yes, Sir. 

Q. So you waited and let those pass, isn't that right ? A. Yes, 
sir. : 

Q. You were familiar with this area, right? A. Yes, sir. 
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@. And you let'them go by. You didn't try to beat them by 
darting into the alley, did you? A. No, sir. 


@. You are sure of that? A. Positive. * 


Q. And after you let them go by you saw the children that you 
have previously testified to, right? A. Yes, sir. 


Q. And so then you proceeded to go into the alley, right? 
A. Yes, sir. 


93 


Q. Now, as you drove into the alley you, of course, were 
watching these other children, weren't you? A. On the righthand 
side of the alley, yes, sir. 

Q. You were? A. Yes, sir. 

Q. And as you came in, there came 2 point when you saw this 
child come through this hole in the hedge, right? A. Yes, sir. 
7 @. ‘You knew about that hole, didn’t you? A. No -- 

MR. THOMAS AHERN: Your Honor, this is completely repeti- 
tious. He has been over this point several times. 

MR. ALBERT AHERN: I have asked it once before and I 
wanted to -- 

THE COURT: |All right. Now let's take a recess until 1:45. 

(Thereupon, at 12:30 p.m. trial stood in recess, to resume 1:45 p.m.) 

AFTERNOON SESSION 
a 1:45 p.m. 

Thereupon, Capt, EDWARD THOMPSON — 
resumed the witness stand and was examined and testified further as 
follows: 

DIRECT EXAMINATION (Continued) 
By Mr. Albert Ahern: 


Q. Mr. Thompson, I believe you testified, as we left or I was 
questioning you about when it was that you saw the girl come through 
the hole and Lbelieve you testified that you couldn't estimate how many 
feet you were from her when you saw her, is that right? A. Yes, sir. 
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Q. After this appened you pened in the car and Mr. 
Debruhl came out, did he not? A. Yes, sir. | 

Q. And did Mr. Debruhl and you and the girl drive to the 
hospital together? <A. Yes, sir. 

Q. On the way to the hospital did you not tell. Mer. Debruhl 
that you did not see the girl until it happened? A. I saw her when 
she came out -- no, I didn't tell him that. | 

Q. Just listen to my question. Isn't it a fact that in that ride 

to the hospital you told Mr. Debruhl you didn't see the girl at 
all until after it happened? A. No, sir. : 

Q. You would deny that? A. Yes, sir. 

MR. THOMAS AHERN: Your. Honor, I don't know whether the 
question is that you didn't see the girl until it happefied or you didn't 
see the girl at all. Now, he suggested two statements. | 

MR. ALBERT AHERN: I will make it very clear so there is no 
misunderstanding. | 

By Mr. Albert Ahern: 

Q. On the way to the hospital you did have certain conversation 
with Mr. Debruhl about this accident, didn't you? A. Yes, sir. 





Q. No, my precise question to you is, did you not say to Mr. 
Debruhl that you didn't see the girl until it was all over? A. No. 


* * * *©* * *&©* * * 


By Mr. Albert Ahern: | 

Q. With respect to this automobile you were operating, sir, 
which was Mr. Greenblatt's, did you own a car of your own? A. No, 
sir A 

Q. How long had it been -- strike that. When had you got your 
driver's license? A. August 8, 1956. | 

Q. In other words, you had your license a little under a year, 
is that right? A. Yes, sir. 

Q. Was that a regular permit? A. A regular permit. 
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CROSS-EXAMINATION 

By Mr. Thomas Ahern: : 

Q Mr. Thompson, I understand from your testimony that you . 
were driving the automobile of Mr. Greenblatt's, is that correct, at 
the time this accident happened? A. Yes, sir. 

Q. Is it your testimony, sir, that prior to the happening of the 
accident you had been sent by Mr. Greenblatt to a gas station? A. Yes, 
sir. 

Q. And that just immediately prior to the accident occurring you 
were returning to the store? A. To the store. 

Q. I think your testimony was that you drove north on North 
Capitol Street? A. Yes, sir. 

Q. Took a left on Bryant? A. Yes, sir. 

Q And when you reached a point adjacent to the alley you 
stopped? <A. Yes, sir. 


Q To allow traffic to eared in an easterly direction on 


Bryant Street? <A. Yes, sir. 

Q. Did you testify, sir, that it was your intention to park -- 

MR. ALBERT AHERN: Your Honor, at this point I wish to ob- 
ject to the phrasing of these questions. He is summarizing his testimony 
on direct -- well, yes; on. direct examination. I think he should put 
specific questions to the witness and not summarize the testimony that 
he says the witness said on his direct. I just seems to be re- 
emphasizing certain portions of his testimony. ; 

THE COURT: Well, this is cross-examination. I don't think he 
has done anything objectionable up to this point. 

Go ahead, Mr. Thomas Ahern. 

By Mr. Thomas Ahern: 

Q Your testimony, then, sir, was, I believe, you intended to 
park Mr. Greenblatt's car someplace in this area between the alley 
and North Capitol? A. North. Capitol. 
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Q. Now, as you prepared to make your turn or prior to stopping 
your car in preparation for making your turn, did you notice whether 
or not there were any parked cars near the alley? A. Yes, there was. 

Q. After the cars had travelled past you, your testimony was, 
I believe, you started into the alley? A. Into the alley. | 

Q. Was it at that point, as you started into the alley, that you 
observed these girls -- first of all, strike that. Let me get this 
picture. | 

MR. THOMAS AHERN: Your Honor, I don't believe. this: has been 
shown to the jury since he testified. 

THE COURT: Which exhibit is that? 





MR. THOMAS AHERN: This is Plaintiff's Exhibit No. 2. 

THE COURT: Is that the one he marked? | 

MR. ALBERT AHERN: Yes, I think that is right. think that 
should go to the jury at this point. 
THE COURT: . Let's refresh the jury's recollection oe to. what 


marks he put on there. 

MR. THOMAS AHERN: All right. 

By Mr. Thomas Ahern: 

Q. Now, then, sir, today you were questioned, were you not, by - 
Mr. Ahern with respect to where these children were meee 
A. They were.standing on the sidewalk. 

Q. In response to his question you indicated, did you not, by a 
red cross the general area where some of the children were os 
is that right? A. Yes, sir. | 

Q. - You also indicated by a red 'X" the area in the alley where 
they were standing, is that right? A. Sitting. 

Q. Sitting... I'msorry. Now, then, Mr. Ahern <5 on to 
question you with respect to certain responses you made in a deposi- 

tion taken some time ago and in reply to answers in that deposi- 
tion -- I mean to questions in that deposition he inquired as. to whether 
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or not you had not indicated by an “X" and a "Ct where some children 
were standing along Bryant Street and further with an "X" and "C” 
along the alley where some children were standing. 

MR. THOMAS AHERN: Now, with the Court's permission, I 
would like to show this to the jury and then I will ask the next question. 

THE COURT: All right. 

(The exhibit was handed to the jury; ) 

MR. THOMAS AHERN: May I make a statement in connection 
with this as I show it to them to identify the "Xs" or do you think it's 
clear enough? 

THE COURT: I think it's clear enough. 

(Brief pause. ) 

MR. THOMAS AHERN: May we approach the bench? 

THE COURT: Yes. 

(AT THE BENCH) .. 

MR. THOMAS AHERN: I don't think this one has been shown to 
the jury either. This was circled green. 

THE COURT: No, it hasn't. 

MR. THOMAS AHERN: I think you asked him where he was at 
the time of impact and he made a circle. 

MR. ALBERT AHERN: I think that is right. I should have done 
that. 

101 MR. THOMAS AHERN: Now the question I had was, did he not 
also indicate that the circle was where he was when he saw the girl too? 

MR. ALBERT AHERN: First he made a mark as to where his 
left front wheel was and then he“put it back further. 

THE COURT: That wasn't too clear to me, whether this was 
where his wheel was at the time of the accident, left front, and this 
is where he saw her, or whether he moved the wheel. 

MR. ALBERT AHERN: It was my understanding that he moved 
the wheel, that he never could say where he waswhen he saw her. 
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THE COURT: Since it's not clear to me, get a red) pencil and 


have him circle whichever is the correct one. 
* * * * * * * * 


102 @. Now, sir, in this picture, the one that I have just shown 
to you and shown to the ladies and gentlemen of the jury, you have 
indicated that some children were standing in the alley somewhere in 
this area and some were over in this area somewhere. A. (Nods head) 
103 “THE COURT: Don't just shake your head, Mr. Thompson. 

THE WITNESS: Yes, sir. 

By Mr. Thomas Ahern: 

Q. Is that correct, sir? <A. Yes, sir. 

.Q. Was it as you were entering the alley that you first noticed 
these children or had you noticed them before that? A. As I was 
coming down Bryant Street. : 

Q. As you were coming down Bryant Street? A. Yes. 

Q.. Now, then, is there a hump or a bump in the alley near 
the south curbline of Bryant; that is, where the alley exits into Bryant 
Street? <A. Yes, sir. ! 

Q. Did you do anything with Peerect to the operation. of your 
car as ‘You approached that bump? A. I slowed the car ae to go 
over the bump. 

Q. I'm sorry, sir. A. I slowed the car down to 3 over the 








bump. 


@. And why is that? A. So I wouldn't go over the bump too fast. 

Q. Now, you testified, then, that it was your intention to stop 
your car and to back up and to park somewhere along here? A. Yes. 

104 Q. As you went over the bump you had your foot on the brake? 
A. Yes, sir. 





Q. Did you continue to keep your foot on. the brake up. to the point 
where this young girl ran into your car? A. Yes, sir. 
Q.. Were ‘you-in the process of stopping your car when she ran 
into the car? A. Yes, sir. 
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Q. Directing your attention to Plaintiff's Exhibit No. 6 -- 

MR. THOMAS AHERN: Your Honor, this picture is another one 
that has not been shown to the jury and I ask your Honor’s permission 
to allow me to show this to the jury after I asked -- 

THE COURT: Is this the one with the two green marks, Mr. Ahern? 

. MR. THOMAS AHERN: Yes, your Honor. 

THE COURT: Ask him what those green marks are. 

By Mr. Thomas Ahern: 

Q. Mr. Ahern asked you to place two marks on this picture or 2 
mark on this picture.' Can you tell us what the green mark represents? 
A. This green mark represents the left tire where I stopped. 

‘THE COURT: Which green mark? 
105 By Mr. Thomas Ahern: 

Q. Will you circle that green mark with the red pencil? 
A. (Marking) 

Q And is that approximately opposite the break-through in the 
hedge? A. Yes. 

THE COURT: The jury can see that. 

What is the other green mark? 

THE WITNESS: That is the one I placed before I changed it to 
this one. 

THE COURT: What you changed to the one your left front tire 
was, is that the point with the red circle around it. 

THE WITNESS: Yes, sir. 

THE COURT: And the other mark doesn't mean anything now? 

THE WITNESS: No, sir. 3 

THE COURT: All right. 

MR. THOMAS AHERN: With your Honor's permission, I ask to 
show this to the jury. 

THE COURT: All right. 

(Exhibit handed to the jury. ) 
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MR. THOMAS AHERN: The circled green mark represents the 
point of his tire where he stopped the car. | | 

THE COURT: Left front. : 

MR. THOMAS AHERN: Left front. 

(Brief pause. ) 

By Mr. Thomas Ahern: 

Q. Mr. Thompson, is it your testimony that : as you travelled 
into this alley you were approximately three feet from the side of the 
hedge? A. Yes, sir. 

Q. Mr. Ahern and I have stipulated that this diagram we had 
prepared is correct, and that diagram suggests that the alley-way about 
the area where the accident occurred is fifteen feet wide. . : Ibelieve you 
testified in response to one of Mr. Ahern's questions that that could be 
the correct measurement. Now, then, I believe you also testified that 
your best guess as to the width of your car was around nine feet, is 
that right? A. (Nods head) 








Q. So if you were in three feet and your car was nine feet wide, 
that would leave approximately three feet on the een side of your 
car, isn't that right? A. (Nods head) 

Q. And your testimony is, sir, that to the right of ‘your car 
there were some children standing or sitting, " rather, is that correct? 
A. Yes, sir. | | 


THE COURT: Mr. Ahern, I suppose it ought to be made clear 

- that you have reversed the direction of the alley there from the 
one on the sketch. : fe 

MR. THOMAS AHERN: I'm sorry, your Hoa | 

THE COURT: In other words, in your sketch the atiey is ee 


-ing south instead of north. | 


MR. THOMAS AHERN: I'm sorry. I have the car going in this 


.way rather than in the opposite direction. 


By Mr. Thomas Ahern: 
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Q Mr. Thompson, you testified on examination by Mr. Ahern 
that you are unable to state the height of the hedge. Do you recall 
whether or not the hedge was taller than your automobile, the hedge 
along the alley I am speaking of? A. Yes, sir, it was. 

Q. Your best approximation of the speed of your car is that it 
was travelling around two miles an hour, is that correct. A. Yes, sir. 

@ Mr. Thompson, do you work for Mr. Greenblatt now? 
A. No, sir. 

Q. When did you leave his employment? A. August Ist, 1957. 

MR. THOMAS AHERN: That is all. 

REDIRECT EXAMINATION 


By Mr. Albert Ahern: 
Q In response to counsel's question you say that you were 
108 three feet to the right of the hedge, is that right? A. Approxi- 
mately. 
Q Well, you say approximately. Isn't it a fact you were right 


alongside the hedge? A. No. 

Q. Pardon? A. I don't know. 

Q You don't know? A. Approximately three feet. 

Q. In other words, to be truthful, you don't know whether you 
were right tangent to the hedge or not, is that right? A. What was 
that ? 

@ In truth and in fact, you don’t recall whether you were right 
next to the hedge’ or you were three feet from the hedge, is that right? 
A. Yes, sir. 

Q.. You have a.concept of how long three feet is, don't you? 

A. Yes, sir. 

@ And assuming I am about five feet ten, you have a concept 
of how long Iam, don't you. A. Yes, sir. 

x* *« * * * * * * 
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109 By Mr. Albert Ahern: | 


Q. Now, in response to Mr. Ahern's question you said wa were going 
two miles an hour. A. Yes, sir. | 

Q. Did you look at the speedometer to see you were going 5 miles 
an hour? A. No. | 

Q. How do you fix that you were -- how does that stand out in your 
mind, that you were going two miles an hour? A. Because the car. was 
hardly moving. I had my foot on the brake. : 

Q. On direct examination, as a matter of fact, ‘you were going to go 
into that garage in that alley, weren't you? A. No. 

Q. Didn't you say that on direct examination? A. No. 

MR. THOMAS AHERN: Your Honor, again he is going beyond the scope 
and I don't -- I_hate to stand up all these times and object, but certainly ae ; 
realizes he is going beyond the scope. | 

MR: ALBERT AHERN: I think when he opens up on cross that he was 
going two miles an hour, that I have a right to explore where he was going 
if he was going two miles an hour. 

THE COURT: Come to the bench. 

(AT THE BENCH) 

THE COURT: It is my definite impression that this vitness has said 
time after time that he was not going into the garage, that he was going in 
there to turn around, and he never did say that he was going into the garage. 

MR. ALBERT AHERN: Yes, he dic ee 5 ot Hae acetosion 
out of him. 

THE COURT: No, you didn't. I think you misunderstood him. At the - 
time I thought you were getting that impression, but I think it was a mis- 
impression of what he said. I think it is perfectly clear that he said every 
time that he was going in to turn around and was not going to put this car ; 
in the garage and that they never = the car in the garage, he just oor the 
truck in. ies aN | 

MR. ALBERT AHERN: I don't dispute that, that all was sad, which 


| 
| 
| 
| 
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your Honor has just related, but I have a specific recollection that when I 
was examining him I did get those responses that your Honor has just 
referred to but I pursued it and I said, “That garage is farther south in the 
alley, " and then I came in with another question to the effect, "As a matter 
111 of fact, you were going down to put that car in the garage, " and he 
said, “Yes, " and then I immediately left it when I got that favorable answer 
because that stood out in my mind. I immediately switched to another sub- 
ject because I got that favorable admission out of him and I didn't want to 
give him a chance to repudiate it. | 


THE COURT: I didn't get that, but, of course, what you are doing is 
getting him to repudiate it, so do you really want to ask the question? 

MR. ALBERT AHERN: I am not going to pursue that any further, 
your Honor. 

I did have this in mind when I asked the question, and I wish your Honor, 
as the case moves on, if your Honor would look at this case. It'sp recerit” 
decision from the Court of Appeals of Maryland which deals with the fact 


that in certain factual situations an emergency may arise, but when certain 
antecedent acts of negligence are done by the defendant, he can't avail him- 
self of that doctrine. And I would like your Honor to peruse that case. 

(A document was handed to the Court by Mr. Albert Ahern.) 

MR. ALBERT AHERN: As I understand it, that is going to be the main 
defense in this case, that if this child was contributorily negligent,. that he 
was confronted with a sudden situation and he did all that he could to avoid 
it. And my purpose in cross-examining him was to try to get as much in 

112 the record as I could to develop the fact that by his own acts he contri- 
buted to this situation and, therefore, he can't avail himself of that doctrine. 

THE COURT: It is a well-recognized doctrine that if the defendant's 
own acts:create the emergency, that he can't avail himself of the emergency 
doctrine. The usual instruction of this Court on that quite clearly covers 
that situation. uf | 


* * * * * © * * 
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ABRAHAM GREENBLATT 
x * * * * * * * 
DIRECT EXAMINATION : 
* * * * * *€ * * Sea 
119 Q. Allright, we will get to that in a moment... But I gather during 
the day you'd be working in your store, right, serving your customers? 
A. That's right. 
Q.. And you had your own personal automobile, that one that was in- 
volved in this accident? A. That's right. | 
Q. By the way, what make.car was that? A.. Chrysler. 
120 QQ. What year? A. ‘52. | 


Q. A‘'S2? A. That's right. 
Q. And, of course, during the day, while you were aaa you 
wouldn't have access to -- you wouldn't be using your car as a regular 
routine, would you? A. No, sir, only if I had to go someplace. 
-Q. But for a great deal of the time it would stay parked? A. That's 





right. | ashes 
Q. You would put it in that garage, wouldn't you? A. No. © 
Q. Would you put it on a meter on the sidewalk? A. There was no > 
meters. I used to park it right there on Bryant Street, on the corner. 
-Q. But you just didn't use those two empty garages in the back? 
A. No. It was too much trouble getting in and out. | 
Q. Showing you Defendant's No. 1, which has been admitted in evidence, 
you. are familiar with that hedge and that yard area there? A. Oh, yes. 
Q. AndI take it you are familiar with the’ little girl, Pamela Williams, 
and her mother, aren't you? A. Yes, they used to come in the store. 
121 Q. They used to come in the store. And I guess the Pringles had a 
child upstairs, didn’t they? A. They had several children. ! 
Q. And there were several children in that block, weren't there? 
A. There were a lot of children living on Bryant Street. _ 
Q. And they all used to play in that area, didn't they? A. Yes. Kids 
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are always on the street. 

THE COURT: I don't believe the jury can hear the witness. 

MR. ALBERT AHERN: Maybe I will step back, your Honor. I got up 
close there. I forgot. : 

By Mr. Albert Ahern: 

@. You say children played. Children played in and around that area, 
didn't they? A. Yes, they did. 

Q. And they'd run in and around that yard and through the hedge? 
A. No doubt. I was inthe.store, I wouldn't know. 

‘ Q. With respect to that Defendant's No. 1, you will notice that some 
sort of a chair or two metal rods are put in that pathway or hole through 
‘the hedges, is that right? A. I can see that. 

122. Did you put that there? A. No, sir, I didn't. That must have 
been thrown in there, maybe, from the tenant upstairs or something. I 
don't know. 

. Q. ‘You don't know how that got there? A. No, sir, I don't remember 


seeing that. Of course, I seldom used to go outside. My time was occupied 
in the store. 


Q. Soin answer to my question, you don't —— how that got there? 
A. No, sir. 

Q. Or when that got there? A. No, I'wouldn't know that. 

Q. Now, when this accident occurred did you come out on the scene? 
A. After it happened somebody ran into the store, somebody walked in the 
store and told me what had happened. I -- 

@. And did you leave your store? A. I left the store, and he was gone 
_ already with the car to the hospital by the time I found out. 

Q. So, in other words, by the time you found out, the cork 
the scene,. is that right? A. That's right. 

Q. And you don't know any a ee 
_A. No, sir, Idon't know. 

423 THE COURT: What is your name? 
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MISS DEBRUHL: Donna Debruhl 
THE COURT: And how old are you? 
MISS DEBRUHL: I am eleven years old. - 
THE COURT: Do you goto school? 
MISS DEBRUHL: Yes. 
THE COURT: Where do you goto school? 
MISS DEBRUHL: Joseph Rodman West. 
‘THE COURT: Joseph Rodman West? 
MISS DEBRUHL: Yes. 
THE COURT: And what grade.are you in? 
MISS DEBRUHL: Sixth grade. 
. THE COURT: Do you go to Sunday School? 
MISS DEBRUHL: Yes. 





THE COURT: Do you ever go to church? 
MISS DEBRUHL: Yes. 
THE COURT: Have your parents taught you anything about whether 


it's right or wrong to tell the truth? 
MISS DEBRUHL: Yes. i 
THE COURT: And how do you feel about telling the truth? 
MISS DEBRUHL: It's the thing that every citizen should do. 
THE COURT: Do you think it's wrong to tell:-something that isn’t true? 
MISS DEBRUHL: Yes. | 
THE COURT: You may swear the witness. 


* * * * *& *& *: * 


DONNA MARIE DEBRUEL: 
* * &k& K KEK k& ke &* 
DIRECT EXAMINATION 
By Mr. Albert Ahern: : Beene 
Q. Keep your voice up, Donna, so we.can all hear you, his Honor, the | 
lawyer and the members of the jury. Now, what is your fall name? 
A. Donna Marie Debruhl. 
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- Q. And where do you live? A. 4826 Blagden Avenue, Northwest. 
Q. And what grade in school are you? A. Iam inthe sixth grade. 
~Q, Now, in May of 1957 where did you live? A. 8 Bryant Street, 
Northwest. 
Q. Do you know the plaintiff who sits here, Pamela Williams? 
A. Yes, Ido. 
Q. And how do you happen to know her? A. I met her seven or eight 
years ago, when I moved on Bryant Street. ? 
Q. Donna, this map that we have here reflects the intersection. This 
is North Capitol Street. You know where North Capitol Street is, don't you? 
126 A. Yes. 


Q. It runs north and south. And this is Bryant Street, running into 
North Capitol, that runs east and west. Have you got that picture? A. Yes. 

Q. And this is the alley that runs into Bryant Street. You know where 
that is? A. Yes. 

Q. Now, you-are familiar with the store that is on the corner there? 


A. Yes, Iam. 

Q. Now, directing your attention to May of 1957 and in the late after- 
noon, were you playing any game at that time? A. Yes. 

@. And will you tell his Honor and the members of the jury who you 
were playing with? A. I was playing with Pamela Williams and Patricia 
Pringle. . Pia Fae 

Q. And what was the game, if you can remember? A. It was tag. 

Q. Did you and -- strike that. Were you and Pamela inside the yard 
at this time on this day, May 2nd -- strike that. Put it this way: Did 
something unusual happen on May 2nd, 1957? A. Yes. 

127 Q. Now, will you tell his Honor and the members of the jury in your 
own words just exactly what happened and what you saw happen? A. From 
the beginning? | 

Q. Yes. A.. We were playing tag in Patricia Pringle's yard when 
Pamela was running to the base. That was a street lamppost. “She ran 
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through the hedges and I was right behind her and the car struck her. 
Q. Now we will take it from the beginning. I gather you were running 
behind her is that right ? in Yes. 
Q. Now, you and Pamela had pecs in the yard, then, is that right ? 
A. Yes. | 
Q. And you were running through the hole in the hedge, is that right ? 
A. Yes. : : 
Q. Had you and the children played in that area before? A. Yes. 
Q. . And as you came through the hedge did you see Pamela struck bythe 
car? A. Yes, I did. | 
Q. Now, could you tell his Honor and the members of the jury, are you 
able to estimate how fast that car was going? A. Yes, between ten and fifteen 
128 miles per hour. | 
MR. THOMAS AHERN: Of course, I am going to object to'this. He 
hasn't qualified this witness. | 
THE COURT: Mr. Ahern, I don't believe this witness, at her age, is 








/ 





capable of testifying as to the speed of a car, unless you can quality her in some 


way to show that she can. | 
MR. ALBERT AHERN: I am perfectly willing to do that, 3 your Honor. I 
personally thought in matters of that kind it went to the weight rather than the 
admissibility, but I will do that. I will lay the foundation. | 
, By Mr.: Albert Ahern: | : 
Q. Have you ever -- let me put it this: way, Donna. sare you ever ridden 
in a car before? A. Yes. | 
Q. And do you know that in a car they have a peedeneter that registers 
how fast you are going? A. Yes. | 
Q. Now, you know how fast two miles an hour is, don't you? A. Yes. 
Q. Do you have an idea of how fast ten miles an hour is? A. Yes. 
Q. . And how fast you would be going if you were going twenty-five or 
thirty miles an hour? A. Yes. : 
129 Q. Have you ridden in:a car many times? A. Yes, many times. 
Q. First of all, in your opinion was this car going two miles an hour? 
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A. No, indeed. 

Q. In your opinion how fast was it going? A. Between -- 

MR. THOMAS AHERN: Your Honor, again he hasn't laid the proper 
foundation for the question itself, regardless of whether or not he is able 
to qualify the witness, and I object on the basis, first, he hasn't qualified 
her and, second, he hasn't laid a proper foundation for the question itself. 

MR. ALBERT AHERN: Your Honor, with respect to that, I think I have 
id the proper foundation, as good a foundation as ever can be laid with a 
minor who doesn't have a permit to operate a vehicle. 

THE COURT: Suppose counsel come to the bench a minute. 

(AT THE BENCEH:) 

THE COURT: Are you going to have any other testimony as to how 
far this car moved after it struck this child? 

MR. ALBERT AHERN: AmI going to have any further ? 

THE COURT: Yes. 

MR. ALBERT AHERN: The only testimony I have, your Honor, or 


the only testimony I would -- assuming I were to go into this issue -- I 

would have to call this police officer that arrived on the scene and who made 
130 ::+'. out what I th ‘ht was a very prejudicial report, since he arrived 

after the whole event was over. And if your Honor asks me the question, 

I intended to lay back and let Mr. Ahern produce this witness. 


THE COURT: Here isthe problem: Unless this car went down the 


alley many feet after it hit this child, this testimony of a car going ten or 
fifteen miles an hour just doesn't make any sense. 

MR. ALBERT AHERN: Well, I don't know how your Honor. can say 
that. Assuming the car was going ten miles an hour, the jury would not 
have to believe that -- the jury could believe that he maybe didn't see this 
girl until the last minute or that he saw her and wasn't able to stop quick 

But the point is, your Honor, with a car going ten miles an hour, I 
don't think there would be much skidding at ten miles an hour. 
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THE COURT: There wouldn't necessarily be much skidding, but the 
car would certainly proceed a very appreciable distance before it stopped, 
even at ten miles an hour. And I don't think a child -- let's see, what was 
this girl's age, nine years old? | 
MR. ALBERT AHERN: Nine years old. 
THE COURT: I don't believe a child nine years old has any idea as to 
the speed of a vehicle; particularly when you see it just oan through a 
_ hedge and pile-into it. 
“rdon't believe there has been.a sufficient foundation laid here to let 





this child testify as to the speed of this car. | 

MR. ALBERT AHERN: Your Honor, what I would like to do on that, 
that is a very substantial part of our case, I would like your Honor to defer 
ruling on this. I would like to get the pertinent authorities because I feel 
I can establish that in a matter of this kind the authorities will hold that it 
is admissible but that the only issue is its weight. Now, it would seem to 
be a miscarriage -- would be a miscarriage of justice in a case like this 


where there is, you might say, just, a;minor eye-witness to the accident. 
‘The father of this child-who heatd-- I will have this, your Honor: I 
“will have testimony that he heard a loud noise and that he came out on the 
scene but he did not actually see the accident. This is the only, you might 
say, the plaintiff's only eye-witness. Now, true, it happens to be a minor, 
but it would seem to me very’prejudicial if, because of the fact she happened 
to be a minor, for whatever weight the jury might or might not attach to her 
testimony, we were to be deprived of that right. | 
It is even the same way, your Honor, in a criminal case where a minor 
will testify and many men have gone to the penitentiary on a minor's testi- 








mony. 
132 THE COURT: In my court I certainly wouldn't let any man go to the 
penitentiary for speed on a minor's testimony, I will tell you that. Now, 
if she saw him stick somebody with a knife, that might be different. 
I will tell you what I will do. Suppose we let it stand the way it is. 
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She said he was going ten or fifteen miles an hour. I won't strike it at 
this time. And you show me the authorities. 

Frankly, I haven't looked at the authorities on that particular point, but 
it just seems to me to be. completely unreasonable that a child nine years 
old could be permitted to testify as to the speed of automobiles. 

Now, I would be happy to look at your authorities. 

MR. ALBERT AHERN: Fine. That is more than fair, your Honor. 

(IN OPEN COURT:) : 

By Mr. Albert Ahern: 

Q. Now, could you tell his Honor and the members of the jury, as best 
ee can recall, how far out from the hole was Pamela when she was hit? 

. Approximately three or four feet. 

@. And was she -- did you.see her thrown to the eee A. Yes. 

 Q. And are you able to tell his Honor and the members of the jury 
what was the position of the car. after it hit Pamela, if you can recall? 

133 A. It was standing still. It looked like it was sort of either at an angle 
or it was straight. 
_ Q. . Did it come to a sudden stop? A. Yes. 

Q. And did you hear any noise when the collision hit, or when there was 
a collision? A. AsI can recall, a skidding noise. 

Q. Now, were you able to observe Pamela on the ground, as to the 
condition of her leg? A. It was hurt, and she jumped up and.she was 
hopping on it. She couldn't put it down. ee 

@.’ And where was the driver at this time? A. Still in his car. 

_Q. Did he ever get out of his car? A. No. 

Q. And then what happened after that? A. Well, Pamela hopped to 
the ‘sidewalk and I went around through the yard to the sidewalk and she 
hopped right beside the car to the sidewalk. And he didn’t say anything. 
Pamela was telling him things. She was talking to him. “She was mad at 
him. And then Pamela hopped in front of the car and was going up onto 
my porch. My father.came out the door. 

Q. Did a horn biow just. prior to this accident? A. No. 
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134 Q. Now, this other girl that was in this game, where was she at this 
time? A. Atthe lamppost. That was base. ! 
Q. That was home base? A. Yes. 
_MR. ALBERT AHERN: I think that is all. 
. CROSS-EXAMINATION 
By Mr. Thomas Ahern: | 
Q. Donna, as I understand it, you children were playing a game of 
tag, is that correct? A. Yes. : 
Q. Are you familiar with this drawing? A. Yes. 
Q. Have you seen this drawing before today? A. No. ! 
Q. Now, as I understand it, home plate or home base, 
A. Yes. | 


Q. Was alamppost? A. Yes. 
Q. And was the lamppost located somewhere in this area pnete the 
"X" is? A. Yes, itis. 
Q. . And where was Patricia Pringle at the time that you were chasing 


Pamela? A. At the lamppost. 
135 Q. Standing at the lamppost? A. Yes. 
Q. Now, had Patricia Pringle just tagged you? A. I don't recall. 
Q. But you recall chasing Pamela up Bryant Street and into the hedge 
-- I mean into the yard? A. I don't recall. & | ; 
Q. Do you recall chasing her around inside the yard? A. Yes. - 
Q. And then you recall that she ran through ne hedge, is that right ? 
A. Yes. a ss 
.  Q. And you were running after her? A. Yes. 
' _Q.. How close were you to Pamela when she went earongh the hedge? 
A. Just about to hit her. 
.Q. Beg pardon? A. Teas just bee io hit bee. 
Q. You-were just about totag her? A. Yes. 
- Q. So, about an arm's length, your arm, is that right? A. Yes. 
Q. About the time that she went through the hedge? A. Yes, 
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Approximately. Maybe five inches. You know. 
Q. That hedge was taller than you and Pamela, wasn't it? A. Yes. 
Q. So that you couldn't see over the hedge, could you? A. No. 
Q. . And you couldn't see any cars until you got to the hole in the hedge, 
could you? A. No. - 
Q. And by the time you got to the hole in the hedge the accident had 
happened, hadn't it? A. No; I was out of the hole when the Accident happened. 
Q. ‘You were out of the hole when the accident happened? A. Yes. 
Q. Now, was it when you were coming out of the hole that you first saw 
the car? A. Yes. 
Q. And at that time the accident had happened, isn't that right, as you 
were coming -- A. A split second before the accident happened. 
Q. Now, Idon't understand you. You came out of the hole a split 
_ second before the accident happened? A. No; I was out of the hole getting 
ready to tag Pamela, I was running after Pamela, and then I saw a flash of the 
car and then I saw the car hit Pamela. 
Q. When Pamela was hit she fell to the street, is that right, or to the 
alley? A. Yes. ~ 
137 Q. Now, do pou tesall whether or not her feet were facing -- do you 
recall whether or not her head was closer. to the hedge or her feet, as she lay 
in the alley? A. I don't recall. 
Q. . Do you know whether her head was facing toward Bryant Street or 
toward the other part of the alley? A. I don't recall any position of her body. 
All I knew was her leg was broken. ee ee 


Q.. Was her body right next to this hole? A. Out from it, yes. 

Q. Just a little bit out from it but on the line with the hole, is that right? 
A. Approximately. 

@. And then the car was stopped behind her a little bit, was it not? 
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A. Yes, The fender -- she was on the ground and the SoS was close 


to her. 

Q. IfI understand you correctly now, as you went encungh the hole 
and were still reaching for Pamela, she was struck? A. She was struck. 

@. Isthat right? A. Yes. Iwas running after her. Then I saw the 
car and I stopped suddenly and then Pamela was hit. : 

138 Q. In other words, you saw the car before it actually struck Pamela? 
A. Yes. 

Q. And how far was it from Pamela when you saw it, isn you fiat 
saw it? Was it as much as an arm's length? A. WasI from Pamela? 

Q. When you first saw the car how close was the car to Pamela? Do 
you ‘understand the question? If you don't let me know. A. Will you 
repeat it, please? | 

Q. Allright. Let me reconstruct it a little bit more now. AsI 
understand you, as you went through the hole you were : still chasing 
Pamela? A. Yes. | 

Q. She was still about an arm's length from you, is that right? 

A. No, she was a little more. — 

Q. A little more now. Ang-at that point, that is, the point that you 
went through the hole, you saw the car, is that right? A. Yes, a flash 
of it. | | 

Q. A flash of the car. And you say that you saw the car, the flash 
of the car, a split second before it struck Pamela, right? A. Yes. 
139. = =. ~Now, when you saw the car at that point, that is, a split second 
before it struck Pamela, how far was it from: ‘Pamela? Was it this far 
from her? This far? This far? (Indicating) Or can you tell us? A. I 
can't tell you because I just looked at the top of thSSar; I I just saw him in 
it. | 
Q. When you saw the car for the first time, that is, before it actually 
struck Pamela, did you yell? A. No. | 
Q. Would you have had time to yell before it happened? A. I don't -- 
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Q. If youknow. A. I don't think -- 
THE COURT: What is your answer, you don't know? 
THE WITNESS: Correct. 
MR. THOMAS AHERN: That is all, your Honor. 
MR. ALBERT AHERN: No questions. 
THE COURT: You may step down. 


* * * * * * *' * 


141 MELVIN HUGHES DEBRUBL, SR. 
x* * *« * * * * * 
142 DIRECT EXAMINATION 
By Mr. Albert Ahern: 
Q. Now, sir, will you keep your voice up so we can all hear you? 
Will you state your full name? A. Melvin Hughes Debruhl, Sr. 
Q@. Where are you employed, sir? A. Iam a supervisor in the Post 
Office Department. 
Q. And how long have you been so employed? A. Oh, about twenty- 
one years. 
Q/ ‘Now, sir, in May of 1957 where did you reside? A. No. 8 Bryant 
Street, Northwest. 
Q. And how long in May of 1957 had you lived at that address? A. In 


‘57 it was about seven years. 
Q. - Do you have children in your family, sir? A. Yes, sir. 


Q. How many? A. Three. 

Q. - And would you mind giving me their names and ages? A. Donna 
will be twelve in August, I have a little boy who is eight and a half, -and a 
little girl who is about five and a half now. : 

Q.._ Now, sir, I have before me here a map which reflects the general 
area of North Capitol, Bryant Street, and the alley which runs into Bryant 

143... Street... Are you.familiar with that general area? A. . Yes, sir. 

Q. Now, sir, with respect to this alley and its entry into Bryant Street, 
where was your house located? A. It's located right on the corner of the 
alley. 

Q. . Would you mind coming down to the board and making an "H", 
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signifying where your house was? | 
(The witness approached the board) A. This is Bryant? 

Q. This is Bryant and this is the alley. A. My house would be right 
here. As you turn the alley, this would be it right there. | 

Q. Is there a light post, in other words, in front of your house? 

A. Yes, sir, about right there. (The witness resumed the stand. ) 

Q. Now, sir, with respect to the hedge that runs parallel to Bryant 
Street and parallel to the alley, can you tell me in May of 1957 whether 
children played in that general area? A. Yes, sir, they played all 
around. They played in the alley, they played on the sidewalks, and they 
played by the corner store and a up and down the alley. All up and down. 
All around. | 

Q. Now, with respect to May of 1957 and specifically May 2nd of 
1957, did something unusual happen on that day? A. Yes, sir. Are you 
referring to little Williams getting hit by this car? | 

Q. Yes. A. Yes, sir.. 








Q. Now, will you tell his Honor and the members of the fine where 


were you when this accident occurred? A.-. I was right in my living room 
reading the paper on the sofa, where I could look right out across. I have 
a porch and I was sort of straddled on the sofa looking out that way, out 
the window. | 

Q. And did you hear something? A. Well, there was a little com- 
motion out in the alley and I heard a child scream. | 

Q. And what did you do? A. Well, I run to the door. | every time I 
hear brakes, because I had a little three year old girl who played out there 
and I was just scared. Any time any kind of a noise out there, I ran outside 
or ran to the door to see if anything happened to them. : 

@. And when you ran out there what did you observe? A. On this in- 
stance when I went out there, by the time I got out and crossed my porch 
and started down, there was my daughter and Ricky, and Ricky was hopping, 


the little girl was hopping up to almost on my step. I have a walkway, I 
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145 I would say, about twenty or twenty-five feet, before you get back to 
my porch, and she was hopping there. So, I went down to see what it is 
and Donna said the store boy had run over her. 

~<inf@, . What was the condition of her leg at that time? A- I looked at 
her leg and you could see the preak right through her leg. It was an awful 
looking thing. I knew her leg was broken by looking at it. It was an obvious 
break by just looking at it. - 
@. Was the skin broken? A. No, I don't think the skin was broken. 
Q. Now, can you tell me, ‘sir, did you yourself at that time observe 
any skid marks in the alley? A. No, I don't believe I went out there to 
observe any skid marks because I immediately picked the little girl up 
_ and went out and told the boy in the store --I said, "Let's take this girl 
to the hospital.” He hadn't gotten out of the car. | 
Q. He was still inthecar? A. Yes. 
Q. And did you and Mr. Thompson then go to the hospital together? 


A. Yes, I held her in my arms and he drove me to the hospital at the 


. emergency entrance. i 
Q. And did he have any conversation with you with respect to the 
146 accident? A. I asked him how did it happen. He said he didn't see 
her-- 3 are ; 
MR. ALBERT AHERN: I think that is all. 
CROSS-EXAMINATION 
By Mr. Thomas Ahern:- mo 
Q. Isthat all he said, "I didn't see’her"? A. Iasked him why didn't 
the get out and help pick her up or something. He said he was too scared. 
_ .@ Butthe statement with respect to how it happened, all he said was, 
| didn't see it”? "didn't see her", or "I didn't see it"? A. He didn't 
_ gee her. - Ri oro 
_@.. He didn't elaborate on it? A. No, because I was trying to console 
the little girl. She was in great pain. | De 3 
Q. . Did you ask him whether or not he saw the girl before the impact 


— 
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happened? A. I don't remember whether I asked it that way or not. I 
just was asking him how did it happen. 
Q. Did he say that he didn't see her until she suddenly ran out through 
the hedge? A. As I remember, he just said he didn't see her. 
Q. He might have said, "I didn't see her until after I hit her or until 
I hit her”, is that right? | 
147 MR. ALBERT AHERN: Your Honor, of course, if Mr. Ahern wants 
to testify, I object. The witness has been asked the question and he has 
answered it. 
MR. THOMAS AHERN: - This is cross-examination. | 
THE COURT: This is cross-examination. You may proceed. 
By Mr. Thomas Ahern: 
Q. I realize this is drawing on your recollection. This happened 
over ino years ago. A. Yes. I mean, I am. trying to remember correct- 


ly. 





Q. Iappreciate that. I just want your best seer A. Iam 


trying to give you that, sir. 
Q. And I am just suggesting could it be that he might have said, "I 

didn't see her until the impact or until about the ampacta?, A. I don't 

recall it that way. | 
Q. You don't recall. 


x* * * * *&* * * * 


161 ‘March 5, 1959 
* * * * * *&* *&* * | 
183 THE COURT: Well, of course, I think it undoubtedly is a general 

‘ principle of law that one does not have to be an expert to testify as to speed. 

It is also probably generally true that opportunity to observe is in may in- 
stances a question that goes to the weight of the testimony. But, where you . 

have a:case such as this where you combine an infant 9 years of age with 
184 very limited qualifications to judge speed, to begin with, and you com- 
bine that with a situation where this infant is playing tag in a yard and then 
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she starts to chase the infant plaintiff, apparently running at full speed 
with her arm extended trying to tag her, and they go through a hedge 

' . higher than their heads or higher than the witness’ head, go through a 
hole in the hedge, still running at full speed, the’ witness does not see 

. the ear until she is at least well into the hole or through the hole and then 
only sees the top of the vehicle and for the very briefest moment, a small 
fraction of a:second, the Court is of the opinion in that case that as a 
‘matter of law that witness is not competent, did not have sufficient oppor- 
tunity to judge the speed of the vehicle. 

Therefore, the Court will instruct the jury that the statement of this 
infant witness that the car was traveling 10 to 15:miles an hour will be 
disregarded. i 

MR. ALBERT AHERN: Your Honor, just for the record, I naturally 
object to your Honor's ruling and I would like the record to show that no 
authorities have been presented by my opponent to support the proposition 
which the Court has sustained on its own motion. 

MR. THOMAS AHERN: If the Court please, it was not on the Court's 
motion. I objected strenuously. -- 

185 THE COURT: It wasn't on the Court's motion, Mr. Albert Ahern. 
You will recall that Mr. Thomas Ahern objected at the time that you 
offered the witness and that the Court, after a conference at the bench in 
which the Court stated at that time that he was reasonably convinced that 
the testimony wasn't admissible, gave you an opportunity to present . . 
authorities this morning and reserved final decision until you had had such 
an opportunity. That was the situation. It was not on the Court's own . 

. motion. - oie | is 

MR. -ALBERT AHERN: Your Honor; I would ask, then, in view of 
-your Honor's ruling, I would:make this oral application, since the jury is 
absent: I would again ask your Honor to reserve ruling on that motion 

- because it is of importance to the plaintiff's case, and the propriety of. 
‘your Honor's ruling or the wisdom of your Honor's ruling could be debated 
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~ a later time. 

I think to instruct the jury now to disregard this girl's testimony on 
this issue would be to really prejudice her entire testimony in front of 
the jury and would unduly single this witness out. 

The testimony having gone in, I feel it would severely prejudice the 
plaintiff's case to now have the jury told to disregard the witness’ testi- 
mony because it would be tantamount to judicial repudiation of the witness’ 
testimony and would affect her entire testimony. : 

I would submit that your Honor should deter ruling on this and it 

186 should be taken up at a later time. | 

THE COURT: If you think it would prejudice you at this time, do 
you think it would prejudice you less at a later time? 

MR. ALBERT AHERN: I feel, your Honor, that assuming that my 
opponent is right in his contention -- as I think the weight of authority 
shows that he is not -- that it could be raised by an appropriate motion 
as to whether it was error or sufficiently prejudicial error to his case, 
in the event the case were to terminate adversely to him. But at the 
juncture of the case now, the testimony having gone in, to tell this jury 
to disregard what this young girl said about the speed would leave with 
the jury's mind all kinds of inferences, that maybe it was improper, that 
there was something wrong with her testimony, that-if she wasn't com- 
petent maybe she wasn't competent with respect to her other testimony. 
And I think the testimony having gone in, the proper way to consider this 

would be to allow the case to go to the jury and then, fepending on what 
happens, we could argue the point as to whether its going to the jury was 
prejudicial to the defendant. 

But it seems to me his spejadioes would be infinitely smaller than the 
plaintiff's prejudice to now tell the jury to disregard it when -- 

THE COURT: Well, under the Court's ruling, if I permitted it to go 
to the jury and you obtained a verdict, then the Court would have no 

187 _ alternative but to grant a judgment:9.0. v.. Now, that would certainly 
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not be in the interest of justice for you, certainly. 

The testimony was admitted only to give you an opportunity to present 
authorities, if it could be done, that would convince the Court that this 
testimony was competent and proper. It might have been better to have 
excluded it at the time, but it wasn't done and at your request, to give 

‘you that opportunity. 

Now, the only way: I know to correct it at the moment is to tell the 
jury to disregard it. ‘The time that I tell them, I would listen to some 
suggestion as to that, whether it be right now: or whether it be at the 
termination of the case, and I would be willing to do either that you felt 

. would be the least harmful, if it is harmful at all, to your cause. 
MR. ALBERT AHERN: Well, of course, I don't see whether it's 
- done now or it’s done before the case is submitted to the jury -- it's 
going to be equally damaging to the plaintiff's case. My only thought is, 
_ there have been no cases cited to support the opposing proposition and 
: that, in any event, your Honor’s ruled. I will let your Honor -- 

THE COURT: That is true, Mr. Ahern. On the other hand, I don't 
think any of your cases actually on the facts supported your contention, 

' and a general statement of law in an opinion in a case, unconnected with 

the facts of the case; doesn't mean a great deal. It has to be read with 

188 the facts of that particular case. And, you had no case which com- 
bined an infant of this age with this small opportunity to observe. 

Now, I think the law must always accord with common sense, and 

-. gimple common sense, it seems to me, would indicate that a witness of 
this age, with.this opportunity to observe, would not be competent to 
testify as to speed. 

- MR. ALBERT AHERN:: Well, your Honor has ruled and I can't do 
anything about the ruling. this 

.MR. THOMAS. AHERN: Your Honor, for:the record, simply, I 

; would like'to make a very short statement in view of the fact that Mr. 
_.- >, Albert Ahern has-suggested two or three times that your Honor's ruling 
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is made in the absence of any cases cited by me. I wanted to again call 
the Court's attention that in the conference at the bench your Honor 
ruled or was about to rule, I believe, on my objection to the question 
and indicated that your Honor was seriously considering directing the 
jury to disregard that testimony; whereupon Mr. Ahern asked your 
Honor to defer your ruling until he had an opportunity to present cases. 
Consequently, I did not bring in any authorities because I assumed that 
it was at his request that he be allowed to submit cases to your Honor. 
That is the reason I didn't bring any cases. | 

THE COURT: Mr. er Ahern, the exact name of that infant 

witness was what ? 

189 MR. ALBERT AHERN: Donna Debruhl. 

THE COURT: All right. You may ask the jury to come in. 


MR. ALBERT AHERN: Your Honor, I wanted to see a witness out 
here for about a minute. Would you hold the jury up? 


THE COURT: All right, hold it up for a minute. ! 


x * * *€* k&* * *& * 

(The jury resumed the jury box. ) | 

THE COURT: Ladies and gentlemen of the jury, you will recall 
that yesterday the young girl, Donna Debruhl, testified before you. At 
that time she testified as to her estimation of the speed of the defendant's 
car in the alley at the time of the accident. Counsel for defendant obj ected 
at that time and the Court, after conference with counsel, ‘took the matter 
under advisement pending further consideration of the matter. 

After consideration of the matter the Court has ruled that the youth 
of this child, coupled with the observation or the opportunity of the child 
to observe, was such that that testimony of Donna Debruhl as to the speed 
should be stricken and that the jury should be instructed to disrégard it. 

Now, remember that this instruction to disregard that testimony 
applies only to the statement as to speed and to nothing else. In other 
words, the Court is not instructing you to disregard all of the testimony 
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190 of Donna Debruhl or any of the testimony except the one statement 
as to speed. 

All right, you may proceed. 

: +e £ EOE OK * 

MR. ALBERT AHERN: Well, anyway, I have made the request. 
Further, your Honor, I move for a mistrial based on that statement to the. 
jury. I feel that our case has now been prejudiced by that statement to 
the jury and I ask for a mistrial. 

THE COURT: I will deny the motion. 

x* * * * * * * * 
191 (The following proceedings were had out of the presence of the jury:) 

THE COURT: Counsel for plaintiff has submitted 8 prayers. Plain- 
tiff's prayers Nos. 1, 2, 3, and 4 are denied. Plaintiff's prayer No. 5 
is granted in part. Plaintiff's prayers Nos. 6, 7, and 8 are denied. 
Some of those will be covered in part, some not at all, which will show 
in the instructions. 

192 Defendant has submitted 4 prayers, all 4 of which are denied. 2, 3, 
and 4, however, will be covered in part by the Court's instructions. 

Now, Mr. Albert Ahern, do you have something you want to put in 
the record concerning the prayers that were denied? 

MR. ALBERT AHERN: Yes. With respect to plaintiff's prayers 1, 
2, and 3, plaintiff wishes to state for the record that under the cases 
cited under the prayers and applying the general principle recently decid- 
ed in Bates vs. District of Columbia, decided by the Court of Appeals, 
No. 14385, I feel that we are entitled, in substance, to a specific instruct- 
ion, if not in this form, apprising the jury of the substance of those three 
instructions as to the affirmative duty of a driver when in an area where 
children are located to, one, give a timely warning; two, -f0 reduce his - 
speed. 

And, with respect to instruction -- 

THE COURT: First, with regard to instructions 1, 2, and 3, the 
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Court will instruct the jury that one of the considerations in determining 
a driver isdriving with reasonable care is the fact if children play in and 
’ near a highway or alley. But I won't go beyond that. I = 1, 2, and 3 
go too far. 
193 MR. ALBERT AHERN: With respect to instruction No. 4, plaintiff 
feels that the evidence in this case, viewed most favorably to himself, 
raises the issue of last clear chance and that the decision of the Court of 
Appeals in Capitol Transit vs. Garcia, reported at 90 App D.C. 168, 
should allow this instruction to be given to the jury. It's plaintiff's view 
of the evidence that the evidence here could reasonably lead a jury to 
believe that if the driver had used reasonable care he was in a position 
to either sound a gong or a horn and that he was ina position where, if, 
applying reasonable means, the accident might have been avoided, even 
though the plaintiff was guilty of contributory negligence and even though 
she was oblivious to her danger. | 
THE COURT: With respect to that, the Court feels that interpreting 
the evidence most favorably to the plaintiff, giving the plaintiff all reason- 
able inferences therefrom, there are two elements which are necessary 
for the doctrine of last clear chance to apply which do not exist in this 
case; one, that the defendant was aware of or by the exercise of reason- 
_able care should have been aware of the plaintiff's danger and oblivious- 
ness to her danger or her inability to extricate herself from her position 
of danger; and, two, that the defendant with the means available to him 
was able by the exercise of reasonable care to avoid striking the infant 
plaintiff after he became aware, or should have become aware of her 
danger and obliviousness to her danger or inability to extricate herself from 
194 danger and he failed to do so. Those two elements a Court feels are 
not in this case. 
MR. ALBERT AHERN: May the record also show that with respect to 
traffic regulations tendered, that the plaintiff has tendered Regulation 22 (b) 
and 22(b) (a), and the Court has denied such traffic regulation. 
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THE COURT: On the ground that there is no evidence from which 
the jury could find they had been violated. 

MR. ALBERT AHERN: Your Honor, I think it might be appropriate 
at this time -- the regulations which you have admitted -- when the jury 
is back I would ask for an opportunity to read the regulations to the jury. 

And I think, at this time, your Honor, it is not necessary I do it in 
the presence of the jury, I forgot to offer in evidence our chart, which is 
Plaintiff's No. 1, and I believe the hospital records -- do they have an 
identifying mark, Miss Lyddane? 

‘THE DEPUTY CLERK: No, they don’t. 

MR. ALBERT AHERN: I think they should be formally admitted. 

THE COURT: Any objection? 

MR. THOMAS AHERN: No objection. 

THE COURT: The chart and the records may be marked. 

* * * * * *€ * * 

MR. ALBERT AHERN: Thank you. Regulation 54, members of the 
jury, is entitled, "Drivers To Exercise Due Care. Notwithstanding the 
foregoing provisions of this article, every driver of a vehicle shall | 
exercise due‘care to avoid colliding with any pedestrian upon any roadway 
and shall give warning by sounding the horn when necessary and shall 
exercise proper precaution upon observing any child or any confused or 

- incapacitated person upon a roadway." 

The next one is 22(a), your Honor, which I propose to read. 

THE COURT: All right. 

MR. ALBERT AHERN: "No person shall drive a vehicle on a street ~ 


or highway at a speed greater than is reasonable and prudent under the 
conditions and having regard to the actual and potential hazards then existing. 

196 | In every event speed shall be so controlled as may be necessary 
to avoid colliding with any person, vehicle, or other conveyance on or 


entering the street or highway in compliance with legal requirements and 
the duty of all persons to use due care. ~ 
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* 99(c): "An operator shall, when operating a vehicle, eve his 
full time and attention to the operation of the same." 
I think that concludes mine, does it not, your Honor 2 
THE Rt: Yes. Now does the plaintiff rest? : 
MR. ALBERT AHERN: At this time the plaintiff rests. 
* *« «* *©* *&©* *© *€ ¥ 
INSTRUCTIONS OF THE COURT 
. THE COURT: Ladies and gentlemen'of the jury: It now becomes 
the responsibility of the Court to instruct you as to the law which will 
govern you in reaching your verdict in this case and, of course, it is 
your responsibility to accept the law as it is outlined to you by the Court. 
As I go along, it seems to me that most of what Iam going to gay 
to you is common sense. Certainly we like to think of the law as being 
common sense. | 
You and I have very definite and distinct functions to perform. 
It is my duty, among others, to preside at the trial, to rule on questions 





of law that arose during the course of the trial. Some of those rulings 
were made in your hearing, on other occasions rulings were made out of 
your hearing at the bench. You should not permit those rulings to in- 
fluence you in your determinations except that when I excluded any testi- 


mony, then, of course, you should not give further consideration to the 
testimony which was excluded or stricken from the record. 
Remember that any reference that I may make to the evidence in 
the case is not binding upon you if it differs from your recollection of 
the evidence in the case because it is your recollection, and your recol- 
lection alone, which must guide you in reaching your verdict ‘in this case. 
Also, I must point out to you that the closing arguments of the at- 
torneys do not constitute evidence in this case, nor is counsel's recollec- 
tion of the evidence binding upon you because again it is your recollection 
of the evidence which must guide you in reaching your verdict in the case. 
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Your responsibilities in this case, as are your responsibilities in 


all cases, are serious ones. You are called upon to render a verdict in 
the case as to the rights and the obligations of these parties as they have 
been established by the evidence and as that evidence is controlled by the 
law as it is outlined to you by the Court. | 

You are the sole judges of the issues of fact in this case; that 
is your responsibility; and you will reach your judgment based solely upon 
the evidence which you heard from the witness stand, upon the exhibits 
which were received in evidence, and the inferences which are reasonably 
deducible from the evidence and the exhibits. 

" ‘You are instructed that if the Judge has said anything or done any- 
thing which has suggested to you that he is inclined to favor the claims or 
position of either party, you will not permit yourself to be influenced by 
any such suggestion. I have not expressed nor intended to express nor 
have I intimated nor intended to intimate any opinion as to what facts are 
worthy of credance, what witnesses are worthy of credance or not, or 
what inferences should be drawn from the evidence adduced. a any ex- 
pression of mine has seemed to indicate an opinion relating to any of 
these-matters, I instruct you to disregard it. If in these instructions any 
rule, direction or idea be stated in varying ways, no emphasis thereon is 
intended by me and none must be inferred by you. For that reason you 
are not to single out any certain sentence or any individual point or in- 
struction and ignore the others, but you are to consider all the instruc- 
tions, and as a whole, and regard each in the light of all the others. 

In determining the issues of fact submitted to you, you will consider 
and weigh the testimony of all of the witnesses who have testified at this 
at this trial, all of the documents that have been received in evidence, as 
well as all the circumstances concerning which testimony has been given. 

You are the sole judges of the credibility of witnesses. It is for 
you to decide whether to believe any witness and the extent to which any 
witness should be credited. In determining whether to believe the testimony 
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of any witness and in weighing the testimony of any witness, you may 
consider the behavior of the witness on the witness stand, the witness’ 
manner of testifying, whether the witness impressed you as a truth- 
telling individual, whether the witness impressed you as having an accurate 
recollection, whether the witness had an opportunity for observing the de- 
tails concerning which the witness testified, the age of the witness, whether 
the witness has made any contradictory statement, whether the witness had 
any motive for not telling the truth, and you may also consider the in- 
terest of the witness, if any, in the outcome of the case in determining 
what weight to attach to the testimony of any witness. ! 

Now, the burden of proof is upon the plaintiff to establish each 
essential allegation by a fair preponderance of the evidence. | And, by 

evidence we mean the testimony of the witnesses on the stand, the 
exhibits, and any inferences which may reasonably be drawn therefrom. 
This does not include any speculation or conjecture. | 

Now, what do we mean by fair preponderance of the evidence? 
The term fair preponderance of the evidence means such evidence as, 
when weighed with that opposed to it, is the more convineing to you. 
The term fair preponderance of the evidence is a term that is easier to 
illustrate than it is to define. A common method of illustrating the point 
is by the use of the well-known symbol of the scales of justice evenly 
balanced. In your mind's eye imagine the type of scale such as is used 
by druggists and others for accurately weighing, consisting of two trays 
or pans suspended at the end of a beam and in equal balance. Now, in 
one scale place all the evidence in the case which favors the plaintiff's 
side of the case, giving to that evidence such weight as in your judgment 
it is fairly entitled to receive. Place in the other tray all ! the other 
evidence in the case which favors the defendant's side of the case, again 
giving to that evidence such weight as in your judgment it is fairly en- 
titled to receive. Hf the plaintiff's tray goes down, that is, if the plain- 
tiff's evidence outweighs the defendant's evidence, then your verdict 
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should be for the plaintiff. However, if the defendant's tray goes down, 
that is, if the defendant's evidence outweighs the plaintiff's evidence, 

213 then your verdict must be for the defendant. fH, after you have 
put the plaintiff's evidence and the defendant's evidence on their respec- 
tive trays, the trays remain in equal balance, then the plaintiff has not 
established his case by a fair preponderance of the evidence and your 
verdict must be for the defendant. 

_A party has succeeded in carrying the burden of proof on an issue 
of fact if the evidence favoring his side of the question is more convincing 
to you and if it causes you, the jurors, to believe that on that issue the 
probability of truth favors that party. 

Now, what is negligence, generally? In the course of these in- 
instructions I shall use that word. What does it mean? Negligence is 
the doing of some act which a reasonably prudent person would not do, 
or the failure to do something which a reasonably prudent person would 
do, actuated by those considerations which ordinarily regulate the conduct 


of human affairs. Negligence is the failure to use ordinary care in the 
management of one’s property or of one's person. Negligence, however, 
is not an absolute term but is rather a relative one. The conduct in 


question must be considered in the light of all the circumstances. Ob- 
viously, negligence under one set of conditions might not be negligence 
under another set of conditions. The standard, then, that the law sets 
up is that of an ordinarily prudent man under similar circumstances, not 

the standard of the extraordinarily conscientious person or of the 
exceptionally brilliant or gifted or skilled one. The law does not demand 
such a high standard as that as a general standard of conduct, but only 
that standard of conduct, that care, which a person of ordinary prudence 
exercises in the management of his own affairs in order to avoid injury 
to himself or to others. The amount of care or caution varies with the 
circumstances. I varies directly in proportion to the danger known to be 
involved in a situation. : 
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I shall also use the phrase proximate cause. Now, what does 
proximate cause mean? The proximate cause of an injury is that cause 
which, in actual and continuous sequence, unbroken by any efficient inter- 
vening cause, produces the injury and without which the result would not _ 
have occurred. The proximate cause is the efficient cause, the one that 
necessarily sets in operation the factors that accomplish the injury. I 
may operate directly or by putting other agencies in motion. This does 
not mean, of course, that the law seeks and recognizes only one proxi- 
mate cause of an injury consisting of only one factor, one element, or 
one circumstance, or the conduct of one person. On the contrary, the 
acts or omissions of two or more persons may work concurrently as the 
efficient cause of an injury; and, where that occurs, each of the acts is 
regarded as the proximate cause. | 
Now, then, both negligence and proximate cause, as. 1 have de- 
fined them to you, are requisites for finding liability. This means that 
the plaintiff must prove upon the part of the defendant both negligence and 
proximate cause before they are entitled to recover in this case, and this 
is to be proved by a preponderance of the evidence. 
The mere fact that an accident happened does not of itself create 
a basis for liability on the part of the defendant. The burden is upon the 
plaintiffs to show that by some act or omission the defendant has violated 
some duty which he owed to the plaintiffs ‘and that this act or omission 
was the proximate cause of the injury of which the plaintiffs complain. 
The driver of a vehicle is under a legal duty to exercise ordinary 
and reasonable care in the management of the car which he is driving. 
Failure to exercise ordinary and reasonable care constitutes negligence. 
Ordinary and reasonable care is such care as would be exercised by a 





reasonable and prudent man under similar circumstances, considering the 
conditions of the road, the weather conditions, and other conditions then 
prevailing, such as children at play near the highway or alley. 
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Now, in this case the owner of the automobile is sued as the de- 

fendant and the defendant admits that the driver of the. automobile was 

216 his agent at the time of the accident. Therefore, I instruct you, 
as a matter of law, that if the driver of the automobile was negligent, 
that negligence is chargeable to the defendant. 

If you should find from the evidence that any party to this accident: 
conducted himself or herself in violation of any traffic and motor vehicle 
regulations -- and when I use “party" in that sense, I mean the driver 
of the car -- such as have been introduced in evidence and read to you -- 
let me make that clear. I mean both the driver of the car and the de- 
fendant. It so happens that the defendant in this case was not -- I will 
start over. I mean both the driver of the car and the infant plaintiff. 

The defendant in this case was not driving the car, but, as I said, any 
negligence that the driver was guilty of, if he was guilty of any, or in 
violation of traffic regulations, is chargeable to him. | 

Now let me go ahead. lf you should find from the evidence that 
the driver of the car or the infant plaintiff conducted himself or herself 
in violation of any traffic and motor vehicle regulations such as have 
been introduced in evidence and read to you, you are instructed that such 
conduct constitutes negligence as a matter of law. But, in addition to 
negligence of a violation of a statute, of course, in order for there to be 
liability the negligence of the violation of the statute must be the proximate 
cause of the accident. 

Now, if you find that the defendant was not negligent, then that 
ends the case and your verdict must be for the defendant. But, if you 
find that the defendant was guilty of negligence and that his negligence was 
the proximate cause of the accident, you still have another question to 
consider, namely, whether the plaintiff was guilty of contributory negli- 
gence. 


Contributory negligence is negligence on the part of an injured 
person which, cooperating in some degree with the negligence of the 
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defendant or the defendant's driver in this case, helps in causing the 
injury. One who is guilty of contributory negligence may not recover 
from another for the injuries suffered. Every person is under a duty 
to use due care such as would be used by a reasonably prudent person 
for his own protection. Failure to use such care constitutes contribu- 
tory negligence. If you find that the infant plaintiff was guilty of con- 
tributory negligence, your verdict also must be for the defendant, even 
though the defendant, through his driver-agent, may also have been 
guilty of negligence. But, on the issue of contributory negligence the 
burden is on the defendant to show, by a fair preponderance of the 
evidence, that the infant plaintiff was guilty of contributory negligence. 

The rule of law in regard to the negligence of an adult and the 
rule in regard to that of an infant of tender years is quite different. 
By an adult there must be given that care and attention for his own 
protection that is ordinarily exercised by persons of intelligence and 
discretion. Hf he fails to give it, the injury is the result of his own 
-folly and cannot be visited upon another. Of an infant of tender years 
less discretion is required and the degree depends upon his age and 
knowledge or, in this case, her age and knowledge. For example, of 2 
child of three years of age less caution would be required than of one 
seven, and of a child of seven less than one of nine, and of a child of 
nine less than one of twelve or fifteen. The caution required is ac- 
cording to the maturity and capacity of the child, and this | is to be de- 
termined in each case by the circumstances of that case. ! 

If you should find that the defendant driver was negligent and if 
you should further find that the infant plaintiff was not guilty of con- 
tributory negligence, then you would proceed to determine | damage . in. 
this case. The jury are instructed that if you find for the minor plain- 
tiff, Pamela Williams, you shall award her such sum as will fairly, 
reasonably, and adequately compensate her for the damages she has sus- 
tained by reason of physcial injuries, nervous shock, disability, pain and 











suffering, mental anguish, resulting from such physical injuries. You 
are further instructed that if you find from the evidence that any of the 

219 subjective complaints of pain in her right leg are reasonably 
likely to continue for some time in the future, then you should award 
her such sums as would fairly, reasonably, and adequately compensate 
her for said pain and suffering and mental anguish. 

Now, as to the claim of the mother here, if a minor child is 
injured through the negligence of a defendant and the child is not guilty 
of contributory negligence and is entitled to recover, then the mother in 
this’ case would be entitled to recover for the expenses that were incurred 
in connection with the child’s injuries, It is stipulated by both counsel 
in this case that the amount of those expenses is $1, 086. 

Do counsel have anything to suggest? Hf so, approach the bench. 

(AT THE BENCEH:) 

MR. ALBERT AHERN: I think under the Villa Roman case I have 
to renew my objection to all instructions previously denied. 

THE COURT: All right. 

MR. ALBERT AHERN: And I renew all motions made. 

THE COURT: All right. Anything else? 

MR. ALBERT AHERN: No. 

MR. THOMAS AHERN: The only comment I have, your Honor, 
is that with respect to the damages to be awarded based upon the in- 
juries claimed, I think it should be pointed out that the only injuries 
claimed is the broken leg and the residuals claimed is the pain on the 

220 occasions of running or weather. Remember we discussed that 
at the bench at the time we went into this curvature of the spine and 
everything else. 3 . 
MR. ALBERT AHERN: I think his Honor spelled that out in his 
instruction. He said with respect to subjective complaints in the reason- 
able future. 


x, 
- 
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THE COURT: I think that is clear enough. I think it might 
_just confuse them at this time. I think it is clear enough. 

MR. THOMAS AHERN: I note an objection for the record. 

THE COURT: All right. 

MR. THOMAS AHERN: Thank you, your Honor. 

(IN OPEN COURT:) : 

THE COURT: Now, ladies and gentlemen of the jury, under the 
instructions which I have given you, if you find that there ‘was negligence 
on the part of the defendant driver and if you further find that the plain- 
tiff was not guilty of contributory negligence, the infant plaintiff, so 
that you return a verdict, you will return a separate verdict for the 
infant and for the mother, and the mother's verdict could not exceed 
$1,086, if you find. Of course, you could not find for "4 mother if 
you do not find for the infant. | 

Now, you should approach the issues of this case as men and 





women of affairs, in the manner in which you would approach any im- 

221 portant matter that you have occasion to determine in the course 
of your every day business. Consider it in the jury room deliberately 
and carefully in the light of the instructions which I have given you and 
use the same common sense, the same intelligence, that you would em- 
ploy in determining any important matter that you have to decide in the 
course of your own affairs. : 

As of course you are aware, your verdict must be by unanimous 
vote. When you first retire to the jury room you will elect a foreman, 
who will preside over your deliberations and who will SETEES your 
‘verdict for you. 

You may retire now, elect your foreman, and deliberate on this 
matter. | 

MR. ALBERT AHERN: Did your Honor intend to yas the ex- 
hibits in? What is your Honor's policy on that? | 

THE COURT: If the jury desires any exhibits, they may ask for 


them. 
* * *&£ * &© & € &- 
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222 THE FOREMAN: $3,500 in punitive damages; $1, 086 for the mother for 


medical expenses, as stipulated in the medical record. 

THE COURT: Mr. Foreman, there are no punitive damages in this case. 
All damages would be compensatory. 

THE FOREMAN: Well, compensatory damages. I beg your pardon, 
your Honor, for my choice of words. 

THE COURT: Now we are talking just about the infant plaintiff? 

THE FOREMAN: That is correct. 

THE COURT: Well, I think you better go back and get this straight. 
Your $1, 086 would not be for the infant plaintiff. 

THE FOREMAN: $3,500 was my figure for the infant plaintiff. 

223 THE COURT: That was the only question asked. Now we will go ahead 

with the next one. 


THE DEPUTY CLERK: In the complaint of the plaintiff, Elsie Williams, 
in her individual capacity, against the defendant, Abraham Greenblatt, do you 
find for the plaintiff, Elsie Williams, or for the defendant, Abraham Greenblatt? 


THE FOREMAN: For the plaintiff, Elsie Williams. 

THE DEPUTY CLERK: In what amount? 

THE FOREMAN: $1,086, the amount of the medical expenses. 

THE DEPUTY CLERK: Members of the jury, your foreman says in the 
complaint of the plaintiff, Elsie Pamela Williams, through her next friend, 
Elsie Williams, you find for the plaintiff against the defendant in the sum of 
$3, 500, and in the complaint of the plaintiff, Elsie Williams, in her individual 
capacity you find for the plaintiff, Elsie Williams, against the defendant, in the 
sum of $1,086, and this is your verdict so say you each and all. 

THE COURT: Ladies and gentlemen of the jury, I want to thank you very 
much -- 

MR. THOMAS AHERN: Your Honor, I would like to have the jury polled. 

_ THE COURT: Ali right. | 

(Thereupon, the jury was polled by the Deputy Clerk. ) 

224 THE COURT: Ladies and gentlemen of the jury, thank you very much for 
your consideration and attention in this case. You may be excused until tomorrow 


morning to report to the jury lounge at 9:30. 
(The jury withdrew from the courtroom. ) 
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THE COURT: Mr. Thomas Ahern, if you have some papers to get 

in, I would appreciate your getting them in as soon as possible, while 
the case is still fresh in memory. | 
MR. THOMAS AHERN: Yes, your Honor. I have two cases alerted 
for next week. That is my only problem. ! 
THE COURT: You have ten days. | 
MR. THOMAS AHERN: I am going to try to do it within five, if I 
can, your Honor. | 


THE COURT: All right. 
x * * * * &* KK * 


[Filed March 5, 1959] 





PLAINTIFFS' PRAYER NO. 1 : 

The jury is instructed that the infant plaintiff alleges that the defen- 
dant negligently operated his motor vehicle, did not keep a proper out - 
look and failed to use due care when he operated his vehicle in the vicinity 
of Bryant Street and North Capitol and in particular with respect to the 
intersection of the alley and Bryant Street and in this regard you are in- 
structed as a matter of law that the defendant must use greater care in 
operating a vehicle when children are observed in an area in or near a 
highway or he has reasonable notice that such children live in the vicinity 
and if from all the evidence you believe that the defendant failed to use 
that greater care which the circumstances of the case required and they 
proximately caused the infant plaintiff's injuries then you must return a 
verdict for the plaintiffs. | 


Frederiksen v. Costner, 221 Pac. 2d 1008. 
Ross v. Roberts Express Co., 120 Atl. 2d 335. 


PLAINTIFFS’ PRAYER NO. 2 


[Filed March 5, 1959] 
The jury is instructed that there has been evidence in this case that 
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children played in the area alongside Bryant Street in the yard and in the 
alley. You are instructed as a matter of law that when the defendant 
operated his motor vehicle in this area in order to exercise due care he 
must anticipate the probability of a child suddenly darting into the path of 
his traffic and if from the evidence you feel that the defendant did not use 
such due care and that his failure to do so proximately caused the minor 
plaintiff's injuries then you must return a verdict for the plaintiffs. 
Brusseau v. Carnation Co., 290 Pac. 2d 588 (1955). 
B wv. Holt Ss. W. 0. 
Read v. Daniel, 918.5. 24400. 


[Filed March 5, 1959] 
PLAINTIFFS' PRAYER NO. 3 

The jury is instructed that when a motorist operates a vehicle in an 
area where children play and he has notice of such condition or with the 
exercise of reasonable care should have notice, he must when operating 
the vehicle with children nearby sound a warning signal and reduce his 
speed and the jury is instructed that if from the preponderance of the 
evidence you believe that the defendant Greenblatt, operating through his 
agent Carl Thompson, did not sound a warning device or reduce his speed 
or both and that they proximately caused infant plaintiff's injuries, then 
you must return a verdict for the plaintiff. 


Mays Vv. Welch 32 N. E. 2d 701. 
Morris v. ey, 11 N.W. 291. 
Winter v. Sharp, 45 S0.2d 634. 


Winter v. Sharp, So. ~ 
Westling v. Holm, Minn. 191; 58 N.W. 2d 252. 


[Filed March 5, 1959] 
PLAINTIFFS' PRAYER NO. 4 
The jury is instructed that even if you should find from the evidence 
that the infant plaintiff Pamela Williams measured by other children of 
the same age was contributorily negligent on May 2, 1957 when she was 
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injured, then you must still find in the favor of the infant plaintiff by 
applying the doctrine of last clear chance if from the evidence you find 
the following additional facts: (1) that the defendant was negligent; 

(2) that although the plaintiff was guilty of contributory negligence as 
defined above she was oblivious to her danger, although she would be 
quite able to avoid it if she knew of its existence; (3) that the defendant 
was aware of or by the exercise of reasonable care should have been 
aware of the plaintiff's danger and obliviousness to her danger or her ina- 
bility to extricate herself from her position of danger; (4) that the defen- 
dant with the means available to him was able by the exercise of reason- 
able care to avoid striking the infant plaintiff after he became aware, or 
should have become.aware of her danger and obliviousness to her danger 
or inability to extricate herself from danger and he failed to do so. 

If all the above is present, then you should find a verdict for the 
plaintiff under the doctrine of last clear chance defined above. 





[Filed March 5, 1959] 
PLAINTIFFS' PRAYER NO. 5 , 
The jury are instructed that if you find for the minor plaintiff 

Pamela Williams you shall award her such sum as will fairly, reasonably 
and adequately compensate her for the damages she has sustained by 
reason of physical injuries, nervous shock, disability, pain and suffering 
and mental anguish, resulting from said physicial injuries, and you are 
further instructed that if you find from the evidence that any of the sub- 
jective complaints of pain in her right leg by the infant Pamela Williams 
is ofa permanent nature or is of an uncertain nature as to time, or is 
reasonably likely to continue for some time in the future, then you should 
award her such sums as would fairly, reasonably and adequately compen- 
sate her for all said injuries, pain and suffering and mental anguish, and 
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any disability which is permanent or is reasonably certain to be suffered 
by her in the future as shown by the evidence, and medical bills and 
expenses may be considered by you in determining the amount of treat- 
ment the plaintiff has received during her injuries. 


[Filed March 5, 1959] 
PLAINTIFFS’ PRAYER NO. 6 
The jury are instructed that contributory negligence is an affirma- 

tive defense and the burden is upon the defendant to prove by a preponder- 
ance of the evidence not only that the plaintiff acted in a negligent manner, 
but also must prove that such negligent act or acts were a proximate 
cause of the accident, and if the defendant fails in either of these respects, 
he cannot maintain his charge of contributory negligence. 


[Filed March 5, 1959] 
PLAINTIFFS’ PRAYER NO. 7 
The jury is instructed that it is the duty of a driver of a motor 
vehicle to exercise reasonable and ordinary care to discover persons 
using the street and that with respect to children playing in any given area 
he must use greater care and that as the risk increases the duty of care 


increases. In the exercise of this duty to keep a proper lookout if you 
find from the evidence that although children were playing in the area at 
the intersection of the alley at Bryant Street Northwest or in close proxi- 
mity thereto, then the defendant is charged with notice of this dangerous 
condition and his failure to keep a proper lookout constitutes negligence. 


[Filed March 5, 1959] 
PLAINTIFFS' PRAYER NO. 8 
The jury is instructed that the violation of any traffic regulation 
relied upon by the plaintiff is negligence in itself and if you find from the 
evidence that the defendant, through his agent, violated any of the traffic 
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regulations and such violation was the sole proximate cause of the injuries 
to the infant plaintiff and you do not find that the infant plaintiff was guilty of 
contributory negligence as that principle applies to her as an infant, then 
your verdict must be for the plaintiff. : 


[Filed March 5, 1959] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the ord day of March, 1959, 


before the Court and a jury of good and lawful persons of See to 
wit: 





who, after aes been ae sworn to well and — try the issues between 

Elsie Pamela Williams, through her next friend Elsie Williams, plaintiff 

and Abraham Greenblatt, defendant, and after this cause is heard and 

given to the jury in charge, they upon their oath say this sth day of> 
March, 1959, that they find the issues aforesaid in favor of the plaintiff 

and that the money payable to her by the defendant by reason of the pre- 

mises is the sum of thirty-five hundred dollars ($3500. 00} 

WHEREFORE, it is adjudged that said plaintiff recover of the said 


defendant the sum of thirty-five hundred dollars ($3500. 00) together with 
costs. : 





Harry M. Hull, Clerk, 
By direction of | | 


Judge orge L. Hart, Jr. reper o 
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[Filed March 5, 1959] 


VERDICT AND JUDGMENT 
This cause having come on for hearing on the 3rd day of March, 1959, 
before the Court and a jury of good and lawful persons of this district, to wit: 


-Duke L. Slaughter. 


who, after having been duly sworn to well and truly try the issues between 
Elsie Williams, in her individual capacity, plaintiff and Abraham Greenblatt, 
defendant, and after this cause is heard and given to the jury in charge, they 
upon their oath say this 5th day of March, 1959, that they find the issues 
aforesaid in favor of the plaintiff and that the money payable to her by the 
defendant by reason of the premises is the sum of one thousand and eighty- 
six dollars ($1086. 00) 

WHEREFORE, it is adjudged that said plaintiff recover of the said defen- 
dant the sum of one thousand and eighty-six dollars ($1086. 00) without costs. 
By direction of | - HARRY M. HULL, Clerk, 


Judge George L. Hart, Jr. By 


y Cler: 


[Filed March 10, 1959] 


MOTION TO SET ASIDE VERDICT AND FOR JUDGMENT, 
OR FOR A NEW TRIAL OR REMITTITUR 


Comes now the defendant by counsel and moves the Court for an order 
setting aside the verdict herein and the judgment entered therein and for 
judgment in favor of defendant in accordance with defendant's motion for a 
directed verdict, or in the alternative for a new trial,. on the following 
grounds: ‘ | 

1. There was no substantial and competent evidence to sustain the verdict 
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in favor of the plaintiffs. 

2. The court erred in submitting the case to the jury upon all the testi- 
mony in the case. 

3. The defendant upon all the evidence and upon the law a there- 
to was entitled to a directed verdict at the conclusion of all the testimony. 

4. For such other and further reasons as may be advanced at the time 
of the hearing on this motion. 





COLLINS AND ANDERSON 


By /s/ Thomas J. Ahern, Jr. 
Attorneys for Defendant 
518 Mills Building 
Washington, D. Cc. 


POINTS AND AUTHORITIES | 
Federal Rules Civil Procedure 50 (b) and 59 o 
CERTIFICATE OF SERVICE | 
A copy of the foregoing Motion was mailed this 10th day of March, 1959 to Al- 
bert Ahern, Esq., Attorney for Plaintiffs, National Press Bldg. , Washington, DC 
/s/ Thomas J. Ahern, Jr. 
NOTICE TO CLERK | 
The above entitled case was tried before Judge Hart and the foregoing Motion 
should be referred to Judge Hart for consideration. , 
/s/ Thomas J. Ahern, Jr. 





[Filed March 25, 1959] 
NOTICE OF APPEAL | 
Notice is hereby given this 25th day of March, 1959, that Elsie Pamela 
Williams, through her next friend Elsie Williams, hereby appeals to the 
United States Court of Appeals for the District of Columbia from the judgment 
_of this Court entered on the 18th day of March, 1959 in favor of Abraham 
Greenblatt against said Elsie Pamela Williams, through her next friend Elsie 
Williams. ) 








/s/ Albert J. Ahern, Jr- 
National Press Building 
Attorney for Plaintiff 
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QUESTIONS PRESENTED 


1. Did not the trial judge violate the pronouncement of this Court in 
‘Simmonds v. Capital Transit, 79 US App. DC 371, when he granted a judg- 
ment notwithstanding the verdict? 


2. Did not the trial judge misconstrue the rule of evidence when he ex- 
cluded the eye witness testimony of a nine year old girl with respect to the 
speed of the motor vehicle operated by the appellee's agent when the facts in 
the case and the record fully justified the admission of her testimony? 
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IN THE UNITED STATES COURT OF APPEALS © 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15, 106 





ELSIE PAMELA WILLIAMS, through 
her next friend 
ELSIE WILLIAMS, 


and 


ELSIE WILLIAMS, in her individual 
capacity, 


Appellants, 


Vv. 


| 
I 


ABRAHAM GREENBLATT, : 
Bee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 





This is an appeal by Elsie Pamela Williams, minor, qngrst her next 
friend Elsie Williams, and Elsie Williams, individually, from a judgment not- 
withstanding the verdict entered by the trial judge. On the 5th day of March, 1959, 
the jury returned a verdict in favor of the infant plaintiff and her mother. On 
the 18th day of March, 1959 the trial judge set aside both verdicts and entered 
judgment for the appellee. Notice of appeal was timely filed. This appeal 
follows. ! 








2 
STATEMENT OF THE CASE 


Appellant Elsie Williams brought an action as next of friend for negli- 
gence to her minor child Elsie Pamela Williams as a result of damages in- 
flicted by 2 motor vehicle driven by an agent of the appellee. Appellant 
Pamela Williams, a girl of 11 years of age, was called to the witness stand 
(J.A. 7). She was duly qualified and then was shown Plaintiff's Exhibit No. 1 
which was a scale map of the area. She stated she was familiar with the 
area shown thereon depicting North Capitol street, Bryant Street, and an 
alley running into Bryant Street (J.A. 7). She identified the grocery store 
and the yard adjoining the grocery which abutted on the alley (J.A. 8). She 
placed an "X” on Plaintiff's Exhibit No. 1 identifying the light poles in the 
area (J.A. 8-9). She stated that she and her friends played in the yard and 
area (J.A. 9). She also stated that the hedges of the yard ran parallel to 
the alley that went into Bryant Street (J.A. 9). She testified there was 2 
break or hole in the hedges running parallel to the alley which allowed access 
into the alley from the yard (J.A. 9). She testified the break was big enough 
for somebody to run through"but they would get scratched up a little bit" 

(J.A. 9). She testified that on May 2, 1957 three children were playing 
around the alley and hole (J.A. 10). She identified them as Patricia Pringle 
and Donna Debruhl who were also 9 years old at the time (J. A. 10). 
Appellant was shown Plaintiff's Exhibits 2 through 7 and she stated that these 
photographs reflected the area where the children played and where the 
accident occurred (J.A. 11). On Plaintiff's Exhibit No. 2 she made a 

straight line indicating where the break in the hedges was (J.A. 11). She 
testified that she had come home from school at 3 o'clock and that a half an 
hour later she had gone out to play (J.A. 12). At the time of the accident 

the children were playing a game of tag, with the lamp post reflected in Plain- 
tiffts Exhibit No. 2 as the home base (J.A. 12). She testified that right before 
the accident she was in the yard (J.A. 12). She testified that Donna was "it", 
that Donna was chasing her and that she ran through the hedge and was then 
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knocked down by the automobile (J.A. 13). She testified she did not know 
how close behind Donna was on cross examination when she ran through the 
hedge (J.A. 17). On further cross examination she testified that she fell in 
front of the car (J.A. 20). She testified that she was a foot or SO through the 
hole and that she was hit by the bumper part of the car (J. A. 20). 

The appellant called one Carl Edward Thompson, the driver of the 
automobile (J. A. 22) and the agent of the appellee by stipulation, who testi- 
fied that at the time of the accident he was 18 years of age (J A. 22). He testified 
testified that he lived right across the street from the area involved in the 
accident (J.A. 23). He testified he was fully acquainted with the area (J.A. 23). 
He testified that he knew that the Pringle family lived above the store with the 
adjoining yard, that they had a daughter named Patricia Pringle, that he knew 
Donna Debruhl, the other girl who was playing tag, and that he had known the 
appellant Pamela Williams for sometime and that she had lived down the street 
(J.A. 24). He testified that he had 20-50 eyesight and that he did not wear 
corrective glasses at any time and was not wearing any at the time of the 
accident (J.A. 25). He testified that the alley widened as it went south and 
that there were garages further south in the alley (J.A. 25). On examination 
he admitted that on prior occasions he had parked Mr. Greenblatt’ s truck in 
cone of the garages (J.A. 25). Thompson was then questioned about his 
operation of the automobile when he turned from Bryant Street into the alley _ 
(J..A. 28). Initially he testified that he did not recall how many children he 
saw as he began his entry into the alley (J.A. 28). He then stated he saw 
some sitting on a ledge and saw some in front of Donna Debruhl's house (J.A. 28). 
He said he did not see any girls by the pole (J.A. 29). He was then confronted 
with Plaintiff's Exhibit No. 2 and he made a red 'X" where he said he saw the 
children (J.A. 29). The witness was then questioned from the deposition con- 
cerning his prior testimony with respect to the number and location of the 
children he saw as he drove into the alley (J.A. 30). He admitted he saw the 
children as he approached (J.A. 31), that he drove into the alley and that he 
did not blow his horn (J.A. 31). He testified that as he turned into the alley 
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he first had to go beyond the sidewalk on Bryant Street (J.A. 31) He was then 
questioned as to why he went any further into the alley if all he intended to do 
was to turn around and park on either Bryant Street or North Capitol Street 
(J.A. 32). He then admitted that his purpose was to drive into the alley and 
to park (J.A. 32). He testified he was going about 2 miles per hour at the time 
of the accident and that he had his foot on the brake (J.A. 33). He testified 
that he could not estimate in feet how far south of the break or hole in the hedges 
he was when he first saw the appellant come through (J.A. 33). He testified, 
also, that after impact the back of his car was to the north of the break (J.A. 34). 
He testified that he stayed in his car after impact because of the fact he was so 
frightened (J.A. 34). The witness then made a green crayon mark on Plaintiff's 
Exhibit 6 indicating where the left front wheel was at the time of impact (J.A. 35). 
He was asked whether on the way to the hospital he did not tell Mr. Debruhl that 
he did not see the girl until it happened and he denied making such a statement 
(J.A. 39). He testified that at the time of the accident he had held his license 
to drive slightly under a year (J.A. 39). When questioned as to where he was 
in relation to the hedge as he entered into the alley he stated that to be truthful 
he did not know whether he was next to the hedge or three feet away (J.A. 46). 

The appellee Abraham Greenblatt was called and he testified concerning 
the number of children in the area and that they played in the area reflected 
on Plaintiff's Exhibit No. 1 all the time (J. A. 49-50). 

Appellant then called Donna Debruhl, 11 years of age, who after pre- 
liminary examination and qualification (J.A. 50-51) stated that she was 
familiar with the area reflected in Plaintiff's Exhibit No. 1(J.A. 52). She testi- 
fied that on the day of the accident she was playing tag in Patricia Pringle's yard 
with the appellant and that the appellant was running to the base which was the 
lamp post (J.A. 52). She testified that she was running behind the appellant 
(J.A. 53). She testified that she saw the appellant struck by the car (J.A. 53). 
When asked as to the speed of the vehicle she testified the car was going be- 
tween 10 and 15 miles per hour (J.A. 53). . When objection was made as to 
the qualification of the witness to test speed she testified that she had ridden 
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in cars, was familiar with automobiles and their function and had a conception 
and knowledge of the differences in speeds (J.A. 53). The court at this time 
said the testimony just doesn't make any sense (J. A. 54). The court stated 
he did not believe a child, 9 years old, could estimate speed when running 
through a hedge (J.A. 55). The trial judge deferred ruling until the case law 
could be presented to him (J.A. 56). The witness then testified that she re- 
called a skidding noise and that no horn was blown (J.A. 56). On cross exam- 
ination she testified that at the time of the accident Patricia Pringle was 
standing by the lamp post (J.A. 57). She testified that she was out of the hole 
when the accident happened (J.A. 58). She testified she saw the car before it 
struck the appellant (J. A. 59). i 
The appellant then called Melvin Debruhl, a ao in the Post 








Office (J.A. 60) and he identified his house right at the corner ‘of the alley 
(J.A. 60). He testified the children played on the sidewalk, corner store and 
up and down the alley (J.A. 61). He stated that he ran out of his house when- 


ever he heard brakes (J.A. 61), and on the day in question he ran out and 

asked Thompson on the way to the hospital how it happened and he stated that 

he did not see the child (J.A. 62). The court then, after hearing arguments 

presented by the counsel for the appellant on the admissibility of the testimony 

of Donna Debruhl, stated that it was going to strike her entire testimony 

(J.A. 64-68). Counsel for appellant obj ected on the further ground that no 

cases had been cited to support the trial judge's ruling (J.A. 66). The Court 

instructed the jury to disregard all the testimony of Donna Debruhl with reference 

to her opinion as to the speed of appellee's vehicle at the time of the accident. 

(J.A. 67-68) 
Counsel tendered prayers 1 through 8 to the trial judge. The following 

prayers were denied (J.A. 68- 71). The court charged the jury and at the con- 

clusion of the charge counsel renewed all objections previously made. The 

jury returned a verdict for the appellant. Motion for judgment n.o.v. was 

filed and the court entered a judgment n. o. v. for the appellee, This appeal 

follows: i ; 
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STATEMENT OF POINTS 


1. The record in this case fully justified the verdict of the jury and 
the trial judge violated the rule announced by this Court in Simmonds v. Capital 
Transit, 79 US App. DC 371 when he granted a judgment for the appellee not- 
withstanding the verdict. 

2. The trial judge committed prejudicial error in excluding the testi- 
mony of the nine year old girl as to the speed of the appellee's motor vehicle 
at the time of the accident. 

SUMMARY OF ARGUMENT 

1. The record in this case establishes that the appellee's agent 
operated his automobile in a negligent fashion in that he lived in the area 
where the accident occurred, was aware that it was a playground area for 
children, saw the children playing in the alley as he approached and the 
operation of his motor vehicle at the time, coupled with his omissions to 
blow his horn plus his position in the alley amply justified the submission 
of the case-to the jury. The jury's verdict was amply supported by the 
evidence. In connection with this point the record will establish that not only 
were the issues of negligence, contributory negligence and proximate cause 
resolved in the appellants’ favor but this was done despite the fact that certain 
special instructions justifying a verdict on additional and alternative theories 
were over appellants’ objections not submitted to the jury. 


2. The trial judge violated the rule announced in the great majority of 
jurisdictions throughout the country, both federal and state, when he ruled as. 
incompetent and inadmissible testimony of a nine year old girl as to the speed 
of appellee's vehicle. This ruling was prejudicial to the appellant in that this 
testimony put the issue of speed squarely before the jury and the trial judge's 
reasoning that he would allow 2 nine year old girl to testify in a criminal case 
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involving an assault but would not allow her to testify in a case where the speed 
of a motor vehicle is involved is irrational and is contrary to the bulk of 
authorities in this country. ! 

ARGUMENT 


This record, even without the improperly excluded evidence tendered by the 
appellants, contains abundant evidence to support the verdict of the jury and 
the trial court's ruling setting aside the verdict and granting judgment N. O. V. 
violated this rule in Simmonds v. Capital Transit, 79 US App.DC 371, 147 
F. 2d 570. | | 
The jury in this case resolved the evidence with respect to issues of negli- 
gence, contributory negligence and proximate cause against the appellee even 
though appellants were deprived by incorrect judicial rulings of relevant testimony 
and even though appellants were denied highly important special instructions 
justified by the evidence which would have afforded additional and alternative 
theories upon which the jury could have rendered a verdict for the appellants. 

The appellants having recovered a verdict, it comes to this Court under 
the rather graphically expressed rule announced by the Supreme Court of Penn- 





sylvania in Kurtz v. Philadelphia Transportation Co., 147 Atl. 2d 347: 


"Since the plaintiff won the verdict we are required to 
peruse the pages of the record under a lamp which resolves 
all doubts, contradictions and ambiguities in favor of the plain- 
tiff and obliterates all inferences adverse to him. We do this 
because the jury, the fact finding tribunal, has so interpreted 
the evidence and in the absence of any proof of bias, caprice 
or prejudice on their part, their conclusions are binding. " 


Other cases which announce the rule that a trial judge must follow in 
granting a judgment n. o. v. and the position that the Court of Appeals will take in 
viewing the evidence in the record to support the verdict are: 


Morigen Ward & Co. v. Duncan, 311 U.S. 243, 
8. Ct. > 


Shewmaker v. Capital Transit, 79 U.S. App. D.C. 
— 103, 143F. 2414; 


? ~ ? 
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Continental v. Stokes, 249 F. 2d 102; 

Doggett v. Atlantic Holding Corp. , 239 F. 2d 156; 

Capit Transit v. Bingham, F. 2d 641; 

Sisco v. McNutt, 209 F. 2d 550; 

Emo Mills, Inc. v. Isbrandsen, 210 F.2d 319. 

The cases outlined above reiterate in varying terminology that the 

Court of Appeals will search the record in order to find evidence to support 
the verdict. The rule has been well stated in Carter V- Schooner Pilgrim, 
First Cir. 1956, 238 F.2d 702: 


"Although this case may be close on the issues of 
negligence and unseaworthiness, that does not justify 
either the District Court or this Court usurping the functions 
of the jury. The fundamental and sacred right of a citizen 
to a jury trial ‘should be zealously guarded by the courts’. 
Jacob v. City of New York, 315 U.S. 752." 


We now, in conformity with this Court's ruling in the Simmonds Case, in 
Judge Musmanno's opinion in the Kurtz Case, supra, will point out to the Court 


significant matters in the record which justify the verdict and which this Court 
must assume by the verdict have been resolved against the appellee: 
1. The appellee and his agent Thompson were familiar with the 
area where the accident occurred, including the yard, the break in 
the hedge and the fact that children were about and played in the area, 


including the yard and alley (J.A. 23). 

2. That on the day in question Thompson, when he proceeded into 
the alley, did not intend to turn around and park on either Bryant Street 
or North Capitol Street but on the contrary he proceeded into the alley, 
intended to go further south into the alley, in order to park in one of 
the garages (J.A. 32). 

3. That Thompson saw the child appellant sometime prior to the 
impact (J.A. 34) and that he could or should have been able to avoid the 
collision if he had used proper care. Conversely the jury could have 
concluded that in proceeding into the alley Thompson was not keeping a 
proper lookout, was not giving proper care and attention to the operation 
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of his vehicle and was untruthful in denying on the witness stand that 
he did not state to Mr. Debruhl following the accident that he did not 
see the appellant child. The effect of this testimony, alone, in the 
jury's mind could have impeached the entire testimony of the witness 
Thompson. 
4. That Mr. Debruhl's testimony was trustworthy in eawncalas 
where it stated that Thompson related after the accident that he did 
not see the appellant prior to the collision and that the testimony of 
Donna Debruhl relative to hearing a screeching noise (J , A. 56), and 
Mr. Debruhl's testimony about coming out of the house whenever he 
heard brakes (J.A. 61), plus the position of the car after it had come 





to a stop subsequent to the impact, plus the injuries of the child, showed 


evidence of excessive speed in an area populated with children playing in 
open sight. | 
5. That Thompson, with a driver's license of less than a year, 18 
years of age did not blow his horn (J.A. 31). Thompson had defective 
eyesight (J. A. 25) and when confronted with children in and around the 
alley, he operated his vehicle negligently. ! 
6. That Patricia Pringle was playing in the game with appellant, 
that she was at the lamp post (J.A. 52-3), that numerous children were 
in and about the yard and alley in the obvious performance of a game 
at the time of the accident and that the circumstances thus required 
extreme care which this driver did not fulfill. 
7. That the appellee failed to establish the defense of contributory 
negligence. ¢ | 
8. That in view of the fact Thompson testified he stopped at the 
bump in the sidewalk prior to entering the alley, that he was going 
two miles per hour with his foot on the brake and that he could not see 
where he was in relationship to the hedge (J.A. 46), and the fact that 
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the back of his car was to the north of the break after the accident 

(J.A. 34) and appellant was hit by the bumper suffering the injuries 

complained of, his testimony as to speed and operation was untrust- 

worthy and incredible. ; 

9. That the area was a quasi-playground and this fact was known 
to the appellee and his agent Thompson and that under those circum- 
stances he did not operate his vehicle with that degree of care which 
the circumstances of that area required. 

10. That the unwillingness of the driver Thompson to state as a 
fact how far south of the break of the hedge he was when he saw the 
appellant come through was a factor from which the jury drew an 
adverse interest against the appellee. (J.A. 33) 

11. That when Thompson proceeded into the alley he was not over 
to the right or in the middle of the alley but was all the way over to 
the left running parallel and tangent to the hedge (J. A. 46). 

Any one or any combination of these facts in the record would support 
the jury's verdict of primary negligence on the part of the appellee in the 
operation of the vehicle which proximately resulted in the injuries to the infant 
appellant. 

The factual situation in this record, therefore, amply justified the sub- 
mission of the case to the jury and the jury's verdict is amply supported by 
the evidence. This case is clearly distinguishable from the narrow factual 
situation presented to this Court in D.C. Transit System v. Bates, 262 F. 2d 
697. In that case the only allegation of negligence was the failure of the 
motorist to sound a horn when a 6 year old boy accompanied by his brother 
were facing a "Don’t Walk" electric sign as the motorist approached. In 
that factual situation, with one judge dissenting, this Court stated: 


"The boys were not in a roadway but in a place of 
safety on the sidewalk with their backs to the street giving 
no intention to enter the traveled way. In these circumstances 
it was not the duty of the operator by the regulation or other- 
wise to sound a warning. He was justified in assuming the 
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boys would not turn around and against a ‘Don't Walk’ sign 
attempt to cross in front or against the side of the bus." 


This is a far different factual situation from the one presented in this 
record in which the driver knowingly approached a playground area where 
children were plainly visible and were in the midst of a game. The situation 
in this case is very similar to that recently decided by the Supreme Court of 
New Hampshire in the case of Lita Ross, by her father and next friend v. 
Roberts Express Co., 120 Atl. 335. In that case the. court stated as follows: 





"The defendant Plante argues that he was confronted with 
an emergency through no fault of his own and that prior to the 
emergency he did nothing that could be construed to be/negli- 
gence. Since a motorist is not an insurer against all accidents 
involving injuries to children, and since there was evidence 
that the child, Lita, broke away from her custodian and darted 
in front of the motorist, the jury could have found for the defen- 
dant. However there was other evidence favorable to the 
plaintiff which justified the jury's verdict in this case. * * * 
The defendant was required to be attentive after seeing the 
children on the side of the highway, Richards v. Miller North 
Broad Transit Co., 96 N.H. 262, 74 Atl. 24.552, and the 
defendant's negligence thereafter was a jury question, Marti- 
neau v. Waldman, 93 N.H. 147, 36 Atl. 2d 627, and LaPolice 
v. Austin, 85 N.H. 244, 157 Atl. 173, a motorist ‘is not 
justified in assuming that a child will exercise the same degree 
of care for his safety as an adult would under the circumstances. 
* * * The jury was not obligated to accept the defendant's 
evidence that he had no time for saving action, George v. 

New England Dressed Meat and Wool Co., 86 N.H. 121, 164 
Atl. 209." | 





It is interesting to note that in this case the trial judge apparently felt 
the evidence did not justify an instruction on sudden emergency and therefore 
the appellee finds no comfort in the cases involving that principle. 

It is apparent from the record that the appellee also received more 
favorable consideration with respect to special instructions than the law 
warranted. Appellant tendered instructions numbered 1, 2 and 3(J.A. 81-84) 
which dealt with the obligation of a motorist in operating his vehicle in the 
vicinity of children. All these instructions were denied and the substance of 
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these instructions was not given to the jury. If a verdict had been returned 
adverse to the appellant, their denial would have formed the basis ‘af a new trialand 
we merely cite this principle to the Court in order to show how conclusively 

the factual issues were resolved against the appellee in view of the fact that 
special theories justifying a verdict for the appellant were not submitted to 

the jury.. In this connection we call the Court's attention to the following 
authorities which supported the instructions which were tendered: 


Conroy v: Perez, 148 Pac. 2d 680. 
Frederiksen v. Cestner, 221 Pac. 2d 1008; 
Ross Vv. Roberts Express ©: Co., 120 Atl. 2d 335; 


we oe SF 2d 30° 
1S. E. 2d 400; 


Mays v. fs Walch. 32 N.E. 2d 701, 11 N. W. 2d 291; 
= v. Sharp, 43 So. 2d 634; 
Westling v. Holm, 239 Minn. 191, 58 N. W. 2d 252. 


The above instructions are explicit authority for appellant's prayers 
numbered 1 through 3 and they were all cited at the bottom of the instructions 
when they were tendered to the trial judge (J.A. 81-82). With respect to the 
doctrine of last clear chance covered in instruction number 4 (J. A. 82-83), 
the decisions of this Court in Capital Transit Co. v. Garcia, 90 U.S. App. 
D.C. 168, 194 F.2d 162, and Capital Transit Co. v. Grimes, 82 U.S. App. 
D. C. 393, 164 F.2d 718, are express authority. 

Instruction number 4 was presented to the trial judge covering the 
doctrine of last chear chance (J.A. 82-83). This instruction was denied 
although it was fully justified by the evidence in view of the fact that the 
appellant, a nine year old girl, was in a position of danger, was oblivious 
to her danger and even assuming contributory negligence on her part it was 
within the power of the appellee to have avoided the accident. The failure of 
the appellee to blow the horn would have been a factor for the jury to con- 
sider as to whether this failure justified the invocation of the doctrine of 
last clear chance. 
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It is therefore apparent from this record that the appellant was success- 
ful in recovering a verdict even when the trial judge did not adequately instruct 
the jury on the basis of the special instructions which were tendered to him and 


which were justified by the evidence. 
Applying the principles announced by this Court in Simmonds v. Capital 


Transit, supra, there was amply evidence to support the verdict. The judg- 
ment n.0. Vv. was not warranted and this Court should reverse and remand and 
order judgment on the verdict. : 

The trial judge committed reversible error in sua sponte raising the question 
of the young girl's ability to judge the speed of a vehicle and committed pre- 
judicial error in instructing the jury to disregard her testimony. 

In this case the appellant called one Donna Debruhl to the witness stand — 
(J.A. 51). The colloquy on Page 51 established the fact that she fact that she 
was in the Sixth Grade. that she went to Sunday School, that she knew the . 
difference between right and wrong and after such inquiry the trial judge ruled 
that she was qualified to testify. As the questioning Bee counsel asked 
the following question: 
"BY MR. AHERN: 


Q. As you came through the hedge did you see Pamela struck by the 
car? A. Yes, I did. 





Q. Now, could you tell his Honor and the members of the jury, 
are you able to estimate how fast that car was going? A. Yes, between 
ten and fifteen miles per hour. 


MR. THOMAS AHERN: Of course, I am going to object to this. 
He hasn't qualified this witness. ‘ 


THE COURT: Mr. Ahern, I don't believe this ieee at her age, 
is capable of testifying as to the speed of a car, unless Ar can qualify 
her in some way to show that she can. 


MR. ALBERT AHERN: I am perfectly willing to do feat: your 
Honor. I personally thought in matters of that kind it went to the weight 
rather than the admissibility, but I will dothat. I will Hay the foun- 
dation. " | 
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We now invite the Court's attention to Joint Appendix 53 where the witness 
was qualified with respect to her knowledge of automobiles, her knowledge of 
speed and speedometers. After she had been qualified in this respect the court 
inquired of counsel as to whether there were going to be any other witnesses on 
this issue (J.A. 54): 


"THE COURT: Are you going to have any other testimony as to 


how far this car moved after it struck this child? 
x*x* x 


THE COURT: Here is the problem: Unless this car went down 
the alley many feet after it hit this child, this testimony of a car 
going ten or fifteen miles an hour just doesn't make any sense. 


MR. ALBERT AHERN: Well, I don't know how your Honor can 
say that. Assuming the car was going ten miles an hour, the jury 
would not have to believe that -- the jury could believe that he may- 
be didn't see this girl until the last minute or that he saw her and 
wasn't able to stop quick enough. 


But the point is, your Honor, with a car going ten miles an 


hour, I don’t think there would be much skidding at ten miles an 
hour." 


The record reveais that the court then reserved its ruling until the 
authorities could be presented. But in the colloquy that followed the feelings 
of the trial judge with respect to the admissibility of the girl's testimony or any 
minor's testimony as to speed as distinguished from their testimony in other 
matters, even criminal cases, is reflected in the record (J.A. 55): 


"MR. ALBERT AHERN: Your Honor, what I would like to 
do on that, that is a very substantial part of our case, I would 
like your Honor to defer ruling on this. I would like to get the 
pertinent authorities because I feel I can establish that in a 
matter of this kind the authorities will hold that it is admissible 
put that the only issue is its weight. Now, it would seem to be 
a miscarriage -- would be a miscarriage of justice in a case 
like this where there is, you might say, just a minor eye-witness 
to the accident. 

* * * 

It is even the same way, your Honor, in a criminal case 
where 2 minor will testify and many men have gone to the 
penitentiary on a minor's testimony. 
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THE COURT: In my court I certainly wouldn't let 25 
man go to the penitentiary for speed on a minor's testimony, 
I will tell you that. Now, if she saw him stick somebody 
with a knife, that might be different. 

I will tell you what I will do. Suppose we let it stand 
the way it is. She said he was going ten or fifteen miles 'an 
hour. I won't strike it at this time. And you show me the 
authorities. | 

Frankly, I haven't looked at the authorities on that — 
particular point, but it just seems to me to be completely 
unreasonable that a child nine years old could be perce 
to testify as to the speed of automobiles. 

Now, I would be happy to look at your authorities." : 


There then was presented to the trial judge a number of | cases through- 
out the country which uniformly stand for the proposition that testimony such 
as was proffered in the present case is admissible and that any obj ection goes 
to its weight rather than its admissibility. Since each case turns on its own 
facts it is not deemed worthwhile to quote at length from a number of cases 


since no case can be found presenting the exact factual situation as presented 
in this case. We, however, invite the Court's attention to the following 
authorities which uniformly support the admissibility of the testimony tendered 
in this case. They are: | 


156 A.L.R. 382 through 390; 

94A.L.R. 1190; 

70 A.L.R. 540 through 555; 

Giannukes v. Sfiris, 81 S. W. 2d 999; 

Humphries v. Louisiana Rr. Co., 291 S.W. 1094; 
Messer v. Gentry, 290S.W. 1014; 

Jenks v. Inghram County, 286 N. W. 93; 

Tyler v. Weed, 285 Mich. 460, 280 N.W. 827. 


As stated in 94A.L.R. at 1190, the controlling principle on the 
admissibility of such testimony is reflected in the following statement: 


"As is stated in the original annotation it is the general 
rule that any person of ordinary intelligence, who has an 
opportunity for observation is competent to testify as to the 
rate of speed of a moving automobile. Perez v. Fayard (Fifth 
Cir.) 64 F. 2d 667; Leadbetter v. Glaisyer, 44 F.2d Sat Wd 
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We also call the Court's attention to the general proposition that such 
testimony should be received and is a question for the jury. See 94A.L.R. 
1193: 

"Ags stated in the original annotation, the weight to be 

given to the testimony of a witness as to the speed of an 

automobile is for the jury." 

In line with this principle we call the Court's attention to Kaboth v. 
Schrewe (1933) 211 Wisc. 280, 247 N.W. 835, referred to in 94A.L.R. at 
1194, where the following statement appears: 

"In Kaboth v. Schrewe, 211 Wisc. 280, 247 N. W. 835 

it was held that the degree of expertness or lack of expert 

knowledge affects only the weight and credit to be given the 

testimony by the jury. See Hines v. Foster, 6 Pac. 2d 597 

* * * where the court held that the time which the witness 

bad for observation affected the weight of her testimony 

rather than its admissibility." 

In this case the trial judge excluded this testimony by ordering it 
stricken (J.A. 63-68) apparently under the theory that a girl of 9 years of age 
could not estimate the speed of a motor vehicle. This was not a function for 
the trial judge. This was a function for the jury. It is important to point out 
in this record that the witness testified not only as to her familiarity with 
automobiles but that she was through the break of the hedge at the time of the 
collision (J.A. 58) and saw the vehicle a moment before the impact (J.A. 58). 
In this connection we call the Court's attention to the annotation at 156A. L. R. 
at Page 385 under the heading "Where Witness Had Only Momentary View". It 
there states: 


"In some cases, where the witness had a brief opportunity 
to observe the speed of the vehicle, his opinion as to its speed 
has been held admissible. Jack Cole, Inc. v. Walker (1941) 
240 Ala. 683, 200 So. 768; Yahachi Shimoda v. Bundy, 142 
Pac. 109; Dilger v. Whittier, 164 Pac. 49; Jackson v. Leach, 
160 Md. 139, 152 Atl. 813." | 


It also states: 
"In cases holding such evidence admissible the fact that 
the witness had only a brief time to observe the vehicle was 
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regarded as affecting only the weight of his testimony and not 
its competency. Jack Cole, Inc. v. Walker, supra." 
While there are some cases which have held inadmissible such testi- 

mony, those decisions seem to be in the minority and do not reflect the weight 
of better authority which is to Biber ally admit such testimony and leave its 
probative value for the jury to weigh. Indeed in the annotation at 156A. L.R. 
386, testimony of speed has been admitted where there was no visual obser - 
vation and it was predicated on sound: . | 


"In some cases where the witness did not observe the 
speed of the vehicle, it has been sought to introduce his | 
opinion as to speed based on the sound of the vehicle. 





It has been held proper to permit a witness whose | 
opinion is based on sound to state whether a vehicle was | 
going 'rapidly' or ‘slowly’. Bennett v. Central California 
Traction Co. 1 Pac. 2d 47 (testimony from sound that | 
streetcar was going very rapidly); Van Horn v. Burling- 
ton, C.R. & N.R. Co., 12 N.W. 752 (testimony that train 
was running ‘very rapidly’); Lane v. Varlamos, 239 N. W. 
689. t 





At Pages 388-389 other cases were cited where testimony has been 
admitted as to speed where there was no visual observation. : 

In particular with respect to the principle involved we call the Court's 
attention to the language of the court in Giannukes v. Sfiris, 81 s. W. 2d 999: 


"We think that any person of ordinary intelligence 
and experience, who has had opportunity for observation, 
is a competent witness to express an opinion or estimate 
of the speed at which an automobile or other vehicle was’ 


traveling." | 


If a verdict had been returned adverse to the appellant, the exclusion 
of this testimony would have been plainly. prejudicial error. In the circum- 
stances of this case the jury returned a verdict even without this testimony. 
We ask this Court, therefore, to rule that the testimony was admissible and 
to reinstate the judgment predicated on the verdict. 
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CONCLUSION 


This appeal initially presents to this Court a record which fully 
justified the verdict of the jury and amply demonstrates that the trial judge 
violated the rule announced by this Court in Simmonds v. Capital Transit, 
supra, when he granted a judgment n. o. v. The Court on the present record - 
should in the interest of justice set aside the acion of the trial judge and order 
the verdict reinstated. Secondly, this appeal presents to this Court error 

c ommitted by the trial judge in the exclusion of relevant testimony as to the 


speed of a motor vehicle which was seen and observed by the child prior to 
the accident. The ruling of the trial judge that he would admit the testimony 
of a nine year old girl in a serious criminal case but not in a personal injury 
suit in which the speed of a motor vehicle was at issue is not well founded and 
contrary to the established authorities. The exclusion of this testimony 
would have warranted a new trial but in view of the fact the jury has seen fit 
to render a verdict in favor of the little girl, this Court should reverse with 


instructions to reinstate the verdict. 


a 


Albert J. Ahern, Jr. 


James J. Laughlin 

National Press Building 

Washington, D. C. 
Counsel for Appellants 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ELSIE PAMELA WILLIAMS, through 
her next friend 
ELSIE WILLIAMS 


and 


ELSIE WILLIAMS, in her individual 
capacity 
Plaintiffs 
vs. : peat 
Civil Action No. 1301-57 
ABRAHAM GREENBLATT 


Defendant 


ORDER SETTING ASIDE VERDICT AND 
JUDGMENT, AND FOR JUDGMENT 
FOR DEFENDANT 

This matter coming on for hearing on the motion of the defendant 
to set aside the verdict and judgment entered herein on the 5th day of 
March, 1959, and to enter judgment for the defendant, it is, by the Court, 
this 16th day of March, 1959, 

ORDERED, That the verdict and judgment heretofore entered here- 
in for the plaintiffs is hereby vacated and set aside, and, it is, further, 

ORDERED, That judgment is hereby entered for the defendant with- 
out costs against plaintiffs. 


A copy of the foregoing Order was mailed this ___day of March, 
1959 to Albert J. Ahern, Jr., Esq., National Press Building, Washington, 
D. C., Attorney for Plaintiffs. 


COLLINS AND ANDERSON 
_ BY 3 


Thomas J. Ahern, Jr. 
Attorneys for Defendant 
518 Mills Building 
Washington, D. C 
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COUNTER STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. The Appellant Agrees That The General Rule 
Of Law Employed To Test The Action Of The 
Trial Judge In Granting Judgment Notwithstand- 
ing The Verdict Is To View The Evidence Most 
Favorable To The Plaintiff 


The Trial Judge Did Not Commit Error In 
Instructing The Jury To Disregard The Testi- 
mony Of The Witness, Donna Debruhl, As To 
Speed Of Appellee's Vehicle . . 
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COUNTER STATEMENT OF THE CASE 

The statement of the case as recited by appellant relative to the 
testimony of the infant plaintiff is essentially correct. | 
Counsel for appellee wishes to supplement this part of appellants’ 


statement of the case to the extent set out below: 
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The infant plaintiff testified that she was nine years and ten 
months of age at the time of the accident (JA 18); that before running 
through the hedge she did not look for automobiles, that she at no time 
before impact saw the car that struck her; that upon being struck she 


fell to the ground in front of the automobile and directly opposite that 
part of the hedge through which she had run; that the striking vehicle 
stopped immediately upon impact and directly opposite the part of the 
hedge through which the infant had run (JA 18). The infant plaintiff also 
testified that the hedge running adjacent and parallel to the alley and 
through which she ran was taller than the infant plaintiff so that the 
infant plaintiff was unable to see over the hedge (JA 17). 


The witness, Carl Thompson, called by appellant and the substance 
of his testimony was as follows: 


That he made a left turn into Bryant Street from North Capitol 
Street so that he was proceeding in a westerly direction. He intended to 
make a left turn into an alley which runs north and south and he stopped 
to allow cars traveling in an easterly direction on Bryant to pass. He 
then made his left turn into the alley and slowed his car because of a 
bump in the roadway at a point where the alley meets the curb line. 
About this time his attention was attracted to some children on the side- 
walk just west of the alley and a child or two in the alley on the extreme 
west side. He estimated his speed at two miles per hour and estimated 
that the left side of his car (driver's side) was approximately three feet 
from the hedge and that the other side of his car was about three feet 
from the west edge of the alley. He estimated that his car was nine feet 
wide. (It was stipulated that the alley was fifteen feet wide at the point 
where the accident occurred.) He stated that as he entered the alley his 
foot was on the brake as he intended to stop and back into Bryant Street 
and park on the south side of Bryant between the alley and North Capitol 
Street. He stated that as the front of his car was at a point approxi- 
mately opposite a hole or break in the hedge he first saw the infant as 
she ran through the break into the left front of defendant's automobile. 
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| 
| 
| 
| 


The witness stated he was already in the process of bringing his car to 
a stop at the time the infant ran into the alley and he applied more force 
to his brakes upon seeing the infant and brought his car to a stop at a 
point opposite the aforesaid break in the hedge. The witness stated that 
the hedge was higher than defendant's automobile. (JA 40-46). 





The defendant was called as a witness by the appellant and he 
testified that he didn't know whether children ran around the yard and 
through the hedge as he was normally in his store. (JA 50). | 


The witness, Donna Debruhl, nine years old at the time of the 
accident, was called by appellant. This witness testified she was en- 
gaged in a game of tag with the infant plaintiff; that she was chasing the 
plaintiff and they ran through a break in the hedge; that as the plaintiff 
ran through the hedge the witness was just about to tag the plaintiff and 
was about perhaps five inches from the plaintiff. The witness testified 
that the hedge was taller than she and that she could not see over the 
hedge; that as she was running out of the break in the hedge, a split 
second before the plaintiff was struck, she saw a flash of the car, only 
the top of the car, and she did not know how close the car was'to plain- 
tiff. The only part of the car she saw was the top of the car. She testi- 
fied that the plaintiff was knocked to the ground and she lay a little bit 
from the hedge and on a line with the hole. She stated the car was 
stopped at about the same point. (JA 57-60). | 


This witness was questioned regarding her opinion as to the speed 
of the car and the jury was ordered to disregard the witness' response 
following a full hearing held at the request of the appellant on cases sub- 
mitted by appellant in support of his position. : 





Mr. Melvin Debruhl, Sr. was called as a witness for the appellant 
and he testified he came out of his home after the accident occurred, 
rendered aid to appellant, and suggested that Mr. Thompson drive appel- 
lant to a hospital; that in conversation the driver stated he didn't see her. 
The witness stated that the driver didn't elaborate on this statement as 


| 
\ 
| 
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the witness was trying to console the appellant who was in great pain 
and he was unable to recall whether Mr. Thompson had stated that he 
didn't see appellant until the collision or about the time of collision. 
(JA 62-63). 


SUMMARY OF ARGUMENT 


1. Appellant failed to introduce any evidence of negligence on the 
part of the agent of appellee in the operation of appellee's automobile. 
The evidence presented, viewed most favorably to appellant, did not 
warrant submission of the case to the jury. 


2. Where it appears that a witness had no opportunity to formulate 
a basis for an opinion as to speed of an automobile, it would constitute 
error to allow the witness to give an estimate. 


ARGUMENT 


I. 


THE APPELLANT AGREES THAT THE GENERAL RULE 
OF LAW EMPLOYED TO TEST THE ACTION OF THE 
TRIAL JUDGE IN GRANTING JUDGMENT NOTWITH- 
STANDING THE VERDICT IS TO VIEW THE EVIDENCE 
MOST FAVORABLE TO THE PLAINTIFF. 

But the question is not whether there is any evidence but rather 
whether there is any upon which a jury can properly proceed to find a 
verdict for the party upon whom the onus of proof is imposed. A mere 
scintilla of evidence is not sufficient. Shewmaker v. Capital Transit, 


79 U.S. App. D.C. 102. 


Each case must turn upon the particular facts or evidence pre- 
sented. It is of interest to consider the factual situation in a few of the 
cases cited by appellant and note the total dissimilarity to the facts in 
the instant case. 


In the case of Simmonds v. Capital Transit, 79 U.S. App. D.C. 371, 


cited by appellant, the plaintiff, a pedestrian, was crossing Connecticut 
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Avenue within a crosswalk. When in the middle of the street and while 
still in the crosswalk he was struck by a street car. This Court on its 
ruling pointed out that the pedestrian while in the crosswalk had the 
right of way and that the street car motorman was on notice that the 
pedestrian had the right of way. 


Appellant attempts to support his first point by suggesting eleven 


instances of alleged negligence on the part of appellee. We will attempt 
to answer them in the order presented. | 


1. While appellee's agent was familiar with the eral area he 
denied knowledge of the break in the hedge and denied that he had seen 
children run through the break in the hedge on prior occasions. (JA 27, 
31, 38). The appellee stated that he was normally in his store and had 
no knowledge of the break in the hedge or the use of the yard by chil- 
dren (JA 50). 





2. Despite efforts by appellant to establish that appellee’ s agent 
intended to proceed through the alley rather than to back out and park 
on Bryant Street, witness repeatedly denied appellant's suggestions. 
(JA 26, 28, 31, 32, 47). | 





3. The witness stated that he saw the plaintiff just as she came 
through the break in the hedge (JA 33) and that he was at that time 
right beside the break (JA 36). All the testimony conclusively and with- 
out exception established that appellee's car stopped immediately at the 
point of impact and directly in line with the so called hole in the hedge. 
Thus, all the evidence conclusively established that appellant was ina 
position where she could not be observed by appellee's agent and she 
was not observed until too late to avoid the accident. The fact that he 
stopped his car immediately is alone evidence that he saw the appellant 
and the fact that he brought his vehicle to a stop directly opposite the 
hole is unrefutable evidence that he was devoting full time to the opera- 
tion of his vehicle and had his vehicle under proper control. ) 
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4, The witness, Melvin Debruhl, Sr., stated he was absorbed in 
his efforts to console the appellant and he couldn't recall whether Mr. 
Thompson had stated he didn't see appellant until the collision or about 
the time of the collision (JA 62-63). The injury to the child and the 
noise of brakes could not possibly be construed as evidence of excessive 


speed. 


5. There was no evidence of defective eyesight attributable to 
Mr. Thompson. The plaintiff was not in a position to be seen and con- 
sequently there was no duty to sound his horn. D.C. Transit v. Bates, 
262 F (2) 697. Appellant's statement that Mr. Thompson operated his 
vehicle negligently is too general in nature to require a response. 


6. Mr. Thompson's testimony that he observed certain children 
standing or sitting at the entrance and side of the alley, his testimony 
that he slowed to an approximate speed of two miles per hour, his 
testimony that he drove his car approximately in the middle of the fifteen 
foot alley leaving an approximate three feet in width to his right in 
deference to the children standing by the edge of the alley points only to 
the conclusion that Mr. Thompson exercised an abundance of caution. 


7. Plaintiff's testimony alone establishes contributory negligence 
as a matter of law. 


8. The undisputed fact that Mr. Thompson was able to bring his 
car to an immediate stop and at a point directly opposite the hole in the 
hedge through which the plaintiff had run is ample evidence as to the 
moderate speed and corroborative of his testimony. 


9. There was no evidence that the area was known to the appellee 
or his agent as a playground area. 


10. The driver, Thompson, was never south of the break in the 
hedge so why should he so testify. All the evidence showed that he 
stopped his vehicle directly opposite the hole and, if anything, slightly 
north of the hole. 
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11. Mr. Thompson testified he was about three feet from the 
hedge; Miss Debruhl stated the appellant was about three to four feet 
into the alley when struck. The appellant testified she was a foot or 
more into the alley when struck. No regulation was violated in operat- 
ing his vehicle in the manner described. : 


Appellant has failed to present any substantial evidence of negli- 
gence on the part of appellee. The facts conclusively point out that ap- 
pellee's agent exercised an abundance of caution under the circumstances 


and there was not even a scintilla of evidence to the contrary. | 





I. 


THE TRIAL JUDGE DID NOT COMMIT ERROR IN 
INSTRUCTING THE JURY TO DISREGARD THE 
TESTIMONY OF THE WITNESS, DONNA DEBRUHL, 
AS TO SPEED OF APPELLEE'S VEHICLE. 


The testimony of the witness was to the effect that she was chasing 


the appellant and as they ran through the break in the hedge she was per- 
haps five inches behind the appellant (JA 58); that the hedge was higher 
than she and that she could not see over the hedge (JA 58); that as she 
was running out of the break in the hedge she saw the appellee's vehicle 
a split second before the appellant was struck (JA 58); that that all she saw 
of the vehicle was a "flash" and that the only part of the vehicle she saw 
was the top of the car (JA 59); that at the time she saw the top of the 
car she did not observe the position of the front of the car in relation to 
appellant (J A 59); that the appellant, after being struck, lay on the 
ground a little bit from the hedge but on a line with the hole in the hedge 
and the front of the car was stopped at about the same point (JA 58). 





‘hus, this corroborated testimony of other witnesses that the ap- 
pellee's car in moving into the alley did not proceed past the hole in the 
hedgre but rather the vehicle was brought to a stop at that point. 


The trial judge in considering this testimony and appellant's 
at‘tempts to qualify her stated: (JA 63) 
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"THE COURT: Well, of course, I think it undoubted- 
ly is aigeneral principle of law that one does not 
have to be an expert to testify as to speed. It is also 
probably generally true that opportunity to observe 
is in many instances a question that goes to the 
weight of the testimony. But, where you have a case 
such as this where you combine an infant 9 years of 
age with very limited qualifications to judge speed, 
to begin with, and you combine that with a situation 
where this infant is playing tag in a yard and then 
she starts to chase the infant plaintiff, apparently 
running at full speed with her arm extended trying 
to tag her, and they go through a hedge higher than 
their heads or higher than the witness’ head, go 
through a hole in the hedge, still running at full 
speed, the witness does not see the car until she is 
at least well into the hole or through the hole and 
then only sees the top of the vehicle and for the very 
briefest moment, a small fraction of a second, the 
Court is of the opinion in that case that as a matter 
of law that witness is not competent, did not have 
sufficient opportunity to judge the speed of the 
vehicle. 


"Therefore, the Court will instruct the jury that the 
statement of this infant witness that the car was 
traveling 10 to 15 miles an hour will be disregarded." 
Appellant cites certain cases in support of his position but the 
factual situation in each of the cases cited is far from analogous to the 
factual situation in the instant case. 


Appellant cites the case of Jackson v. Leach, 152 Atl. 813. A 
review of the facts in the case disclose that the witness had a clear 
view of the vehicle as it traveled from the building line to the point of 
impact - some twenty-six feet - and that the witness had at least a 
momentary view of the entire car. 


The case of Giannukes v. Sfiris, 81 S.W. 2d 999, is also cited by 


appellant. In that case the witness was 2 passenger in the car and 
testified as to the speed of the car in which she was riding. The evi- 
dence also disclosed that the witness was a thirty-eight year old 
woman who had driven automobiles for ten years. 
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In the case of Cole v. Walker, 240 Ala. 683, 200 So. 768, cited by 
appellant, the facts were that the witness, a mature person, Saw the 
vehicle before it hit the deceased and saw it hit the deceased and come 
to a stop. . | 


In the case of Shimoda v. Bundy, 142 Pac. 109, the motoreycle 
operator testified he saw the automobile before it struck him and he 
had time to change the course of his motorcycle before he was struck 
and he saw and estimated its speed within the half block distance it 
traveled after striking him. ! 


Appellee is of the opinion that the witness, Donna Debruhl, did not 
possess at the time of the accident the ordinary intelligence and experi- 
ence to testify regarding the speed of appellee's vehicle nor did the wit- 
ness have the opportunity to observe the speed of appellee's vehicle. 


In cases where the facts are somewhat analogous to the facts in 
the instant case the decisions which hold such testimony inadmissable 
are overwhelmingly in the majority. Appellee calls the Court's attention 
to the case of Ambrozi v. Frey, 62 N.W. (2) 259, where the facts, briefly, 
were that motorist was struck from the rear and the motorist had 
looked through his rear view mirror after his attention was attracted by 
the screech of brakes and he observed the striking vehicle just before 
impact. The Court's decision declaring testimony inadmissable stated: 

"Where it appears that a witness had no opportunity 
to formulate a basis for an opinion as to speedof 


an automobile it is error to permit the giving of an | 
estimate." | 





Testimony was ruled inadmissable in the case of Kristufek v. 
Rapp, 47 N.W. 2d 923, 154 Neb. 343, the witness, an occupant of a parked 
automobile, saw defendant's automobile only as it struck plaintiff and 
came to a stop thereafter. The Court in finding that the witness did not 
have an opportunity to form an opinion as to the speed of the automobile 
stated: 
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"A person with knowledge of time and distance and 
opportunity to formulate basis for an opinion may 
estimate speed of a motor vehicle, but if witness 
has no opportunity to formulate basis for an opinion, 
estimate of speed is improper.” 


In the Alabama case of Williams v. Roche Undertaking Co., 49 
So. 2d 902, the Court held: 


"Opportunity of observation by witness is necessary 
element of competency to testify as to speed at 
which an automobile or other object was moving at 
a given time, and where a witness had no oppor- 
tunity to observe the vehicle so as to form any 
opinion as to its speed, he is generally held incom-. 
petent to give an estimate of its speed." 


In Jakubiec v. Hasty, 59 N.W. 2d 385, 337 Mich. 205, it was held 
that the trial judge did not abuse his discretion in striking testimony 
concerning speed of taxicab in view of fact that it appeared that witness 
did not have real opportunity to make observation of circumstances and 
conditions then existing. 


In the case of Wiles v. Connor Coal & Wood Co., 60 A.2d 786, 
143 Me. 250, which was an action for injuries sustained by a boy struck 
by a truck, the Court held that opinion evidence of nine and ten year old . 
witnesses who admitted that they did not see truck until it was within a 
few feet from where accident occurred, as to the speed of truck, should 
have been excluded. | 


CONCLUSION 


The ruling of the trial Court in granting the motion for judgment 
notwithstanding the verdict was not in error even when the appellant's 
evidence is viewed in a light favorable to appellant as there was lacking 
even a scintilla of evidence as to negligence on the part of appellee. 
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The ruling of the trial judge in excluding the testimony of the witness, 
Donna Debruhl, was not in error as obviously there was lacking evidence 
that the witness was possessed with the ordinary intelligence and experi- 
ence required and the opportunity to observe. : 


Respectfully submitted, 


THOMAS. AHERN, Jr. 
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Washington, D. C. | 
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